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SPECIAL NEEDS TRUSTS OVERVIEW*

INTRODUCTION: THE FOCUSOF THIS PAPER.

Since passage of the Omnibus Budget Reconciliation Act of 1993,* the use of Specia Needs
Trusts (also known as Supplemental Needs Trustsor “SNT”) has grown to such proportions that just
about every practitioner has heard of the trust but there is still much confusion about the terms and
reasoning behind a SNT. The intent of this author isto define a SNT, set out when it is generally
used, list some strategies for creating the trust and a brief discussion of the tax implications of the
trust.”

. THE SPECIAL NEEDSTRUST.

A. DEFINITION. A special needs trust is a broad term encompassing self-settled and
third party created trusts. It is a trust created for an individual with the intent of allowing
distributions from the trust to the beneficiary while the beneficiary has the option of maintaining
eligibility for governmental “ needs based” benefits.

The operative words describing this trust are “supplemental needs’ thereby
distinguishing this trust from a “support” or other type of trust. Other words used to describe the
supplemental needs trust are instructional such as a limitation that trust distributions should
“supplement and not supplant governmental benefits.” SNTs may have very strict distributions
restrictions prohibiting certain distributions. More broadly, SNTsmay givethetrusteefull discretion
to make distributions even to the extent of causing the beneficiary to forfeit some but not all
governmental benefits.?

B. BRIEF HISTORY OF THE SNT. Practitioners have always taken legal steps to draft
trusts so that the beneficiary does not forfeit valuable governmental need based benefits. The
Medicaid program has long been one of the most regulated of the “need based” programs and
therefore, the SNT sprang from Title XIX of the Socia Security Act.

1 Prior to June 1, 1986. The Medicaid program was originally established in

1965. It was designated Title X1X of the Socia Security Act, found at 42 U.S.C. 81396 et seq. The
purpose of the Act was “to provide medical assistance to persons whose income and resources are
insufficient to meet the costs of necessary care and services.”* In the early days, a person receiving
or anticipating the use of governmental benefits would attempt to meet the low asset requirement
by transferring assetsinto atrust for him/herself. Few of these trusts successfully protected benefits,
as common law and public policy prohibited a person from placing his assets in trust to the
detriment of creditors.”




However, some case law held that if the beneficiary never had possession of funds that
funded atrust, then the trust would not be considered grantor created.® Therefore, petitionersin a
personal injury suit would have the court or guardian apply any recovery directly into atrust so that
the beneficiary never actually had possession of those funds.

2. June 1, 1986 to August 10, 1993: Then in the Consolidated Omnibus Budget
Reconciliation Act of 1985 (COBRA’ 85)’, Congress defined aMedicaid Qualifying Trust (“MQT”),
codifying common law and public policy prohibiting an individual from using a self-settled trust as
ameans to divest assets and qualify or maintain eigibility for benefits® In this statute, a trust
created by an individual or theindividual’ s spousefor the individual’ s benefit would be considered
aMQT to the extent distributions could be made from the trust for the benefit of the beneficiary®.
Thestatute provided that if the trustee had the discretion to make adistribution, then, whether or not
such adistribution was made, the trust asset was accessibleto the beneficiary.’® Thus, beginning on
Junel, 1986, if anindividua wasfound to havefunded a“medicaid quaifying trust” theindividual
would generally beINELIGIBLE for Medicaid benefits, sincethetrust would be considered an asset.
If however, the trustee had limited or no discretion to make distributions, only those distributions
that could be made by the trustee would be considered.”* Additionally, if a guardian or a court
funded atrust with apersonal injury recovery, some courtswould not consider such trustsas created
by an “individual” as defined by the statute and thus the trust would not be an MQT.*2

3. After August 10, 1993. In the Omnibus Budget Reconciliation Act of 1993
(“OBRA '93"), Congress redefined the treatment of self-settled trusts to specifically define a self-
settled trust as one created by an individual, a spouse, a court or aguardian or any device that had
the same effect as atrust*® which isfunded with the beneficiary’ smoney.* Congress also carved out
three exceptionsto the self-settled trust rule that are referred to as (1) a Supplemental Needs Trust,™
(2) Miller or Qualifying Income Trust,'® and (3) Pooled Trust."

4, Amendment to Title XV1 of the Social Security Act. The following is an
excerpt from a Social Security transmittal dated May 26, 2002, addressing the significant changes
to laws governing SSI and trusts:

“ On 12/14/99 the President signed into law the Foster Care Independence Act of
1999 (P.L. 106-169). Section 205 of this law provides generaly, that trusts
established with the assets of an individual (or spouse) will be considered aresource
for SSI digibility purposes. It also addresses when earnings of or additionsto trusts
will be considered income. This provision is effective for trusts established on or
after 01/02/00. ... Specifically, thistransmittal provides instructions for developing
exceptionsto SSA’s new trust policy for: trusts established under section
1917(d)(4)(A) of the Social Security Act (SSACT) (commonly called supplemental
or special needstrusts); and pooled trusts established under section 1917(d)(4)(C) of
the Social Security Act. We refer to the exceptions discussed in this message as
Medicaid trust exceptions.” *®



1. GOVERNMENTAL BENEFITS THAT ARE SUSTAINABLE WITH A SPECIAL
NEEDS TRUST. In order to properly draft a SNT that will maximize the client’s government
benefits, counsel must understand the criteriafor those governmental programsthat oneisattempting
to protect. Some governmental programs are “need based,” such as Medicaid and medicaid waiver
program, Community Based Alternative (“CBA™), Supplemental Security Income (“SSI”), and
certain programs offered through other governmental agencies. These “need based” programs
generally base digibility on afinding of disability, low income and low assets. Other programs such
as Socia Security Disability Insurance (*SSDI”) consider only earned income for eligibility
considerations.”® The following three programs provide the vast majority of need based benefitsto
Texas residents.

A. MEDICAID ASSISTANCE PROGRAM.

1 Defining the program. Medicaid Assistance Program and medicaid assistance
waiver programs are governmental programs that can provide housing and medical care for those
persons who meet certain physical and financial guidelines. When an individua has few resources
(assets), a small monthly income and a medical need, the individual may be eligible for no-cost
health care, and housing assistance in a nursing home. Medicaid should not be confused with
Medicare Part A and Part B. Medicare does not pay for long term nursing home care benefits.

Author’s Comment: Medicare Part A pays for up to 100 days of nursing home care provided the
careisfor skilled services. 42 U.S.C. 81395x. The patient is entitled to the skilled nursing or
skilled rehabilitative benefits in a skilled nursing facility (SNF) following a 3 day stay in the
hospital. 42 C.F.R. 8409.31 et seq. Part A will pay the costs of the first 20 days in the SNF
provided they are pursuant to a physician’s order, the patient requires professiona or technical
personnel, and the care is under the supervision of such personnel and the patient must require
rehabilitative and/or skilled services on a daily basis. 1d. Beginning day 21 through 100, the
patient must pay $141.50 per day (for 2011).

If anindividual needslong term care and meets certain criteria, the Medicaid program may provide
the necessary funding for care.”

2. Enabling Statutes. The OmnibusBudget Reconciliation Act of 1993 ("OBRA
'93") set out the genera guidelines for current Medicaid digibility.? In Texas, the Health
and Human Services Commission (sometimes referred to as the "HHSC") administers the
Medicaid Assistance Program.  The Texas €ligibility requirements and regulations for
administering the program are found in Chapter 32 of the Texas Human Resources Code, Title 1,
Part 15, Chapter 358 of the Texas Administrative Code and in the Texas Medicaid Eligibility
Handbook.?

3. Eligibility for Medicaid Assistance Program. In order to qualify for the
Medicaid Assistance Program, one must meet certain criteria.




a Resources. If the individual has accumulated more than a limited
amount of resources, then theindividual will not be eligible for Medicaid. Resources are generally
defined as liquid assets such as cash, real or personal property or assets owned by the applicant or
the spouse that could be converted to cash.?

(1)  Countable Resourcesfor a Single Individual. To qualify for
Medicaid, an individual's countable resources cannot exceed $2,000.00.%

(2)  Countable Resources for a Married Couple. If both spouses
are applying for long term care nursing home benefits, then their combined resources generally
cannot exceed $3,000.00.”

If only one spouse is applying for Medicaid benefits, Congress has provided a means of
protecting some resources for the spouse not applying for benefits. In the Medicare Catastrophic
Coverage Act of 1988%, Congress provided that all non-exempt resources of both spouses will be
counted as resources for eligibility purposes whether the property is classified as community or
separate.””  One-half of the couple's resources will be set aside for the spouse not applying
for Medicaid benefits, with a minimum set aside amount of $21,912 (for 2011) and a maximum
of $109,560 (for 2011).

For example, if the combined community and separate property of a couple equaled
$13,000.00, then their total resources would be set aside for the non-applicant spouse. If their
combined community and separate property equal ed $100,000, then one-half, or $50,000, would be
set aside for the non-applicant spouse and the couple would generally haveto "spend down" $48,000
(the applicant keeping $2,000) to bring the applicant within the eligibility guidelines. While the
generd ruleisto protect one-half or $109,560 of the family’ sassetsfor the community spouse, under
certain circumstances, al or part of the Applicant's $48,000 could be transferred to the at-home
spouse. For example, assume Husband's available income is $1200.00 per month and Wife's gross
incomeis $300.00 and their combined countabl e resources equal $100,000. The HHSC regulations
state that the at-home spouse can retain a minimum monthly maintenance needs allowance
("MMMNA") of $2,739 for the year 2011. But in this example their combined income from
pensionsisonly $1,500. Wifewould argue that she needsto invest their savingsin order to generate
anincomefor herself to bring her up to the MMMNA of $2,739. HHSC will accept current one-year
Certificate of Deposit rates to determine the income that Wife could generate from the $98,000
(recall that the Applicant gets to keep $2,000). Assume the current interest rate for a one-year CD
is3%. To calculate theincomethat $98,000 would generate one can follow the following formul a:

MMMNA = $2,739 - $1,500 = $1,239 / month shortfall
$98,000 X .03 = $2,940 annual income+ 12 months = $245.00 per month generated
by savings which isless than the monthly shortfall.



From the calcul ation, the countabl e assets must be protected for the community spousein order to
generate income to attempt to bring the Wife up to the minimum monthly maintenance needs
allowance of $2,739 per month. Thus, the caseworker would then ask the Wifeto sign aForm 1275
with the result that the $98,000 would be protected for Wife.

Comment: The above caculation is referred to as the “income first” rule which means that
the applicant’ sincome must be diverted to the community spousein order to providefor the
MMMNA beforeresources will be protected. For many years, Texashasbeena “resource first”
state, allowing the community spouse to protect assets before accepting any of the applicant’s
income. However, on August 6, 2004, virtually the last rule making act of the Texas
Department of Human Services Board was to vote to adopt the “income first” rule which will
be effective for all persons entering a nursing facility on or after September 1, 2004.
Moreover, the Deficit Reduction Act of 2005 (Public Law 109-171) requiresthe “income-
first” methodology for “snapshot dates’ of February 8, 2006 and |ater.

Finaly, if their combined community and separate property equal ed $200,000, then $109,560
would generally be set aside for the non-applicant spouse and, as above, the couple would
theoretically have to "spend down" $88,440 (setting aside $2000 for the applicant) to bring the
applicant within eligibility requirementswith regard to resources.

3 Excluded Resources. Certain resources are excluded from
being considered countable resources:

@ The principal residence of the applicant is generally
excluded from consideration as a countable resource. Even if a single applicant livesin a nursing
home, if the applicant intends to return to his home, then the property remains exempt.?

(b) A burial plot held for the applicant or the applicant's
family will not be counted as a resource.”

(c) Term or burial insuranceisnot aresourceif it hasno
cash value.®

(d) Identifiable burial fundsin the amount of $1,500% or
aprepaid irrevocable burial contract regardless of the value™ is excluded from countable resources.
The $1,500 burial funds exclusion is offset by the face value of excluded life insurance policies and
the value of any irrevocable buria arrangements.

(e One automobile. A second automobile may be exempt
if there is a second person in the household and the second vehicle is required for work or is
modified for operation by, or the transportation of, a handicapped person.*



) Household goods and personal effectsthat are valued
at less than $5,000 are exempt.*

(9) Lifeinsurance policies owned by the applicant with a
face value of $1,500 or less per insured are exempt.*

(h) Livestock that are held for business purposes or for
consumption are not counted.*

) Business property essential for self-support is exempt
but the income generated will be countable.®’

() Non-business property essential for self-support
is exempt at a value up to $6,000 as long as the owner receives at least 6% net annua return on
the investment. Again, theincome generated will be included in the applicant's total income.*®

(4)  Transfer of resourcerules. A nursing home or Community
Based Alternative (CBA) applicant may wish to preserve his resources by transferring some or all
of his nonexempt resources to his child/children, either outright or in trust, with the understanding
that the child/children would provide for the applicant's specia needs.

@ Effect of Disqualifying Transfer. If anursing home or
CBA applicant makes a transfer of resources for less than fair market value, for the purpose of
qualifying for Medicaid, the applicant will beineligiblefor Medicaid benefitsfor acal cul ated period
of time.* The Health and Human Services Commission has determined that the average private pay
cost for nursing home care in Texas is $130.88 per day. To determine the number of days of
INELIGIBILITY for any transfer for less than fair market value, the Health and Human Services
Commission will divide the amount transferred by $130.88 and round down to the lower day. For
example, if an applicant gifted $10,000 to an individual, the applicant would be ineligible for
Medicaid for 76 days.

i. OBRA ‘93. Under OBRA '93, the Health and
Human Services Commission can "look back" was 36 months to determine if an individual made
an outright transfer for less than fair market value.*® Additionaly, the "look back" period for a
transfer into atrust was generally 60 months.* However, under the Deficit Reduction Act of 2005,
the penalty “look back” period for al transfersis 60 months (see below).

Under OBRA ‘93, "if atransfer is made, the penalty period runs from the first day of the
month in which the asset was transferred provided that the date does not occur during an existing
penalty period."* For an institutionalized individual the look-back period is 36/60 months prior to
the basdline date. "The baseline date is the first date as of which the individual was (@)
institutionalized; AND (b) applied for medical assistance under the state plan.®* For a non-
institutionalized person, "thelook-back date is 36/60 months prior to the baseline date, whichisthe



datetheindividual (a) appliesfor medical assistance under the State plan; or, if later, (b) the date on
which the individual disposes of assets for lessthan fair market value.*

Finaly, under OBRA’ 93, if adisqualifying transfer has been made, the applicant can appeal
adenia of coverage, arguing that the denia of Medicaid benefits would work an undue hardship.
"Undue hardship exists when application of the transfer of assets provisions would deprive the
individual of medical care such that his’her hedth or his’her life would be endangered. Undue
hardship also exists when application of the transfer of assets provisions would deprive the
individual of food or shelter, or other necessities of life. Undue hardship does not exist when
application of the transfer of assets provisions merely causes the individual inconvenience or when
such application might restrict his or her lifestyle but would not put him/her at risk of serious
deprivation."*

ii. TheDRA of 2005. The Deficit Reduction Act of
2005 (“DRA 2005"), effective February 8, 2006, changes both the length of the look-back period and
the date that the penalty period begins. For Medicaid applicationsfor nursing home carefiled on or
after October 1, 2006, if the transfer transaction occurred on or after February 8, 2006, the following

rules apply:

Look-Back period - The look-back period is 60 month for al transfers. [ DRA 2005, §6011(a)]

When the Penalty Period Begins - The penalty period begins on the later of the following dates:

° Thefirst day of the month in which the transfer occurred; or

° Thefirst day of the month in which theindividual iseligible for Medicaid and would be receiving
ingtitutional care but for the transfer. [HHSC, LTC Medicaid Bulletin Number 07-01, “ Deficit
Reduction Act of 2005 - Transfer of Assets,” September 25, 2006, p.7]

Undue Hardship - With regard to undue hardship waivers under the DRA 2005, the nursing home
may, with the individual’s (or his personal representative’s) permission, file an application on the
individual’ sbehalf for awaiver of the transfer penalty based on undue hardship. The nursing home
may present on the individual’s behalf and, with the written consent of the individual (or his/her
personal representative), represent the individual in the appeal process. [ DRA 2005, 86011(e)(1)]

Moreover, while an application for an undue hardship waiver is pending, Medicaid may pay bed-
hold charges to the nursing home for up to 30 days on the individua’s behalf, if certain criteriato
be specified by the Secretary of the U.S. Department Health and Human Services are met. [DRA

2005, 86011(e)(2)]

b. Income. Under Texas Medicaid law, an individual must also have a
limited monthly income in order to qualify for the Medicaid Assistance Program.



(1) Texas Cap. An applicant's gross income generally cannot
exceed $2,022 per month for 2011. If both spouses are applying for Medicaid, their combined
income cannot exceed $4,044 per month for 2011. The non-applicant spouse's income is not
considered for the purposes of the applicant's eligibility.” Further, the Federal Spousa
Impoverishment Act sets out what isreferred to as "the name on the check” rule”” which meansthat
incomeis attributed to the spouse whose nameis on the check regardless of community or separate
property characterization. For example, if applicant husband received apension in the gross amount
of $1,600.00 per month and the husband and wife were holders of a Note receiving $1,000.00 per
month, the husband-applicant would be credited with $2,100.00 per month of income which would
disqualify him for Medicaid long term nursing home care benefits.”® However, if the debtor made
the Note payment check payable to Wife, then Husband would have only $1,600.00 per month of
income which is under the Texas income cap.

2 Qualifying Income Trust (“Miller Trust”). Assume that the
applicant meets al of the medicaid digibility criteria except the individual's income exceeds the
Texasincome cap ($2,022 for 2011). However, hisincomeis substantially less than the $3,500.00
to $5,500.00 per month usually required for long term nursing home care. If the Applicant issingle
and ineligible for Medicaid benefits because of excess income, then someone (usually a family
member) would have to pay the difference between his income and the cost of nursing home care
(although there is no legal requirement for this payment). This places a tremendous burden on
children who have their own obligations including possible education costs for their own children.
If the Applicant is married, his nursing home costs may take all of the combined incomes of both
spouses just to pay for private pay nursing home expenses. OBRA '93 provided the solution to this
"income cap" problem.

Anindividual can create atrust and then transfer hisincome to the trust without penalty. He
would not own the income and therefore would fall below the income cap. Thistrust is known as
a“Qualifying Income Trust,” “QIT” and is often referred to asa"Miller" Trust which getsits name
from a Colorado case™ that was codified in 42 U.S.C. 1396p(d)(4)(B). Thetrust must beirrevocable
and the State must be reimbursed from any remaining assets in the trust after the
beneficiary/applicant dies® A “MILLER TRUST” IS NOT A DEVICE TO PROTECT
ASSETSOR RESOURCES. IT ISONLY A DEVICE FOR INCOME AND ISUSED TO
OVERCOME THE INCOME CAP ISSUE.

€) Married Applicant. The "Miller" Trust is especially
important for the community spouse because it alows her to remain independent while she is
confident that her husband is receiving proper care in the nursing home.

Recall that the community spouse'sincomeis not considered for determination of Medicaid
eligibility of her applicant spouse. Therefore she can keep all of theincome that she receivesin her
name. Additionally, if her husband qualifies for Medicaid benefits, she will be allowed to keep up
to $2,739 (as of 2011) of their combined income.”* For example, husband receives $2,100 per month
in retirement and social security income, whilewife receives $300 per month. H'sincomeis placed



ina"Miller" Trust and assuming that H otherwise qualifies for Medicaid long term nursing home
care assistance, W will get all but a $60.00 (allowance paid to H) of their combined income of
$2,400.00 and H's nursing home and medical costs will be paid for by Medicaid.

With a Miller Trust in place, the applicant's income placed in the trust will be paid as
follows: (1) theinstitutionalized spousewill receive amonthly alowance of $60 and guardian fees,
if any, will be paid®; (2) the community spouse will receive enough money to raise her income to
$2,739 (as of 2011); (3) if there are any dependents, the dependent allowance will be deducted; (4)
if there are any "incurred medical expenses' such as alowable insurance premiums and costs of
medical care not covered by Medicaid (which include guardian’s fees®®), those amounts will be
paid; (5) "applied income" will be paid to the nursing home.>

(b) Single Applicant. An unmarried Applicant may aso
utilize aMiller Trust to overcome the income cap.  With a Miller Trust in place, the single
applicant's income transferred to the trust will be paid as follows: (1) the institutionalized person
will receive amonthly allowance of $60 and guardian fees, if any, will be paid™; (2) if there are any
"incurred medical expenses' such as allowable insurance premiums and costs of medical care not
covered by Medicaid, those amountswill be paid; (3) "applied income"’ will be paid to the nursing
home®; and (4) any remaining income can be used by the beneficiary for his or her own needs but,
practically speaking, seldom will there be any funds | eft after payment of the applied income.

(© Creating a Qualifying Income (*Miller”) Trust. A
Qualifying Income Trust is a "self-settled” trust; therefore, the Applicant should be the person
signing the trust as Grantor. However, often the Grantor is incapacitated and does not have the
capacity to sign the trust.

The aternative, of course, isto have the agent, under a Durable Power of Attorney, sign on
the Grantor's behalf. Unfortunately, all too often, there is no durable power of attorney. However,
if you look closely at the statute, there is nothing in the statute that requires the person funding the
trust with hisincome to be the original creator of the trust. [Region 8 Health and Human Services
Commission (central Texas) takes the position that it does not matter who signsthetrust aslong as
that person has some means of diverting the beneficiary's income into the trust. Generally, that
would be someone who is a signer on the beneficiary's bank account such as a spouse or child].

C. Other Eligibility Requirements. An applicant for the Medicaid
Assistance Program must be aU.S. citizen or a“qualified alien” meeting certain requirements™ and
must be a Texas resident.* Under the DRA of 2005, a Medicaid applicant declaring to be a U.S.
citizen must provide evidence of citizenship, such asaU.S. passport, a Certificate of Naturalization
(N-550 or -570), a Certificate of U.S. Citizenship (-560 or -561), or other documentation. [HHSC,
LTC Medicaid Bulletin Number 06-11, “ Revised Citizenship Documentation Requirements for




Medicaid,” August 21, 2006, p.1] If the applicant isapplying for nursing home care assistance, then
he/she must be over 65, disabled or blind.** Finally, if the applicant is applying for nursing home
care or afacility care waiver program, the applicant must have a"medical necessity" for the care.”

4. Trusts and Medicaid Eligibility. In planning for Medicaid digibility, clients
often ask if they can put their resourcesinto atrust and then qualify for Medicaid long term nursing
home care benefits. Generally speaking an applicant may not place his own money in a trust for
himself and then immediately qualify for Medicaid benefits. For example, if an individual creates
a“livingtrust” that is revocable, HHSC considersthe assetsin the trust as avail abl e assets since the
trust can be terminated by the grantor.®® Inthe alternative, if the Grantor transfers his/her assetsinto
an irrevocable trust, the transfer is subject to the look-back period and transfer penalties.®

Additionally, with the irrevocable trust if the trustee has the discretion to make
distributions from income for the benefit of the grantor, then that amount of income that the trustee
COULD distribute will be attributed to the grantor.® If the trustee has the discretion to make
distributions from principal for the benefit of the grantor, then that amount of principa that
the trustee COULD distribute will be attributed to the grantor.®

However, there are exceptions to the rule that the trust is a countable, or in some way, a
disqualifying resource. As we have discussed, an applicant may generally put income in a
Qualifying Income Trust (the "Miller" Trust) and become €eligible for Medicaid benefits,
provided the applicant meets al other eligibility criteria. The following are the Self-settled trust
exceptions created by Congress.

a OBRA’93 Self-settled Trust Exceptions. If your client is under the
age of 65, then the client may find it advantageous to have assets placed in a Supplemental Needs
Trust® created pursuant to OBRA 93 which allowsthe creation of such trusts. OBRA '93 carved out
three exceptions to the inclusion of grantor trust assets in the determination of an applicant's
eligibility. The exceptions are found at 42 U.S.C. 8§ 1396p(d)(4)(A), (B) and (C) and are often
referred to by their subsection letter.®

(1) "A" Trust. Thistrust is especially designed for a disabled
person® under the age of 65. Assuming the disabled person meets the income cap requirement, a
Supplemental needs trust can be funded with the disabled person's assets and the person will
automatically qualify for the Medicaid Assistance program provided that (i) the trust is created by
the applicant's parent, grandparent, legal guardian or the court and (ii) upon the death of the
beneficiary/applicant, the State will receive any remaining fundsin thetrust up to atotal of al of the
State's Medicaid payments made on behalf of the beneficiary/applicant.”

By the terms of this statute, no one 65 years or older can utilize this exception. Therefore,
if a65+ year old person who isreceiving Medicaid long term nursing home care benefits obtains a
personal injury recovery or inherits property, that person cannot put the fundsinto a (d)(4)(A) trust™
and remain igible for Medicaid benefits.

10



(20 "B" Trust, Qualified Income Trust or "Miller Trust". As
previously discussed in Section 111.A.3.b.2, supra, an Applicant for Medicaid long term nursing
home care benefits can utilize this self-settled trust exception.

(3 "C"Trust. Finaly, thethird exception to the self-settled trust
rulesisthe creation of a"pooled supplemental needstrust.” Thistrust isasupplemental needstrust
created by the Grantor, the grantor's parent, grandparent, court or guardian for a disabled person.”
Thetrust must be managed by anon-profit association. Thistrust must also be drafted so that, at the
beneficiary's death, the State will be reimbursed, from the remaining assets in the trust, for all
expenditures made on behalf of the beneficiary.” The Arc of Texasin Austin, Texas, is presently
administering thistrust asits"Master Pooled Trust."™

Effective February 3, 1998, the Texas Medicaid program changed its position on these trusts
and eliminated the age 65 limitation so that a person of any age who meets the Social Security
Administration disability criteria may utilize this trust. According to the February 3, 1998 Texas
Department of Human Services Memorandum, the trust is managed ..."by a non-profit association
[The Arc of Texas]. A sub-account is maintained for each beneficiary, but for
investment/management purposes the accounts are pooled.”

However, the Texas Medicaid program subsequently reversed its February 3, 1998 position
and now assessesaperiod of INELIGIBILITY against aperson age 65 and older who transfersfunds
to a sub-account with The Arc of Texas Master Pooled Trust. The HHSC position is based on the
Center for Medicare and Medicaid Services rule that limits the transfer of asset disqualification
exception to only those persons under age 65.” With thisrule change, a person age 65 or older who
ispresently eligiblefor Medicaid long term nursing care benefits (or Community Based Alternatives)
isessentially prevented from funding atrust with alump sum of funds from apersonal injury award,
inheritance or sale of an exempt asset because of transfer penalties.

b. Third Party Trusts. Can atrust beneficiary qualify for or continue to
receive Medicaid benefits? Other than the three Self-settled Trust exceptions under 42 U.S.C.
81396p(d)(4) discussed above, a person generally cannot put his own assets into a trust for his
benefit and then qualify for Medicaid.” However, trusts created by someone other than the applicant
and funded with funds that do not belong to the applicant may not be considered a countable
resource.”” Articles1V,V & VI, supra, contain an extensive discussion of salf-settled and third party
trusts.

5. Estate Recovery. In 1993, in the Omnibus Budget Reconciliation Act,
Congress mandated that states recover certain long-term care (“LTC”) expenditures made for a
medicaid recipient over the age of 55.®  The Texas Legisature resisted implementation of
estate recovery for ten years. However, on June 10, 2003, Governor Perry signed House Bill2292,
allowing the State of Texasto recover payments made on behalf of a person who receivesMedicaid
benefits. The law effecting estate recovery was brief:
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“SECTION 2.17. Subchapter B, Chapter 531,
Government Code, is amended by adding Section
531.077 to read as follows: Sec. 531.077.
RECOVERY OF MEDICAL ASSISTANCE. (a) The
commissioner shall ensure that the state Medicaid
program implements 42 U.S.C. Section 1396p(b)(1).
(b) The Medicaid account isan account in the general
revenue fund. Any funds recovered by implementing
42 U.S.C. Section 1396p(b)(1) shall be deposited in
the Medicaid account. Money in the account may be
appropriated only to fund long-term care, including
community-based care and facility-based care.

The federal law, 42 U.S.C. Section 1396p(b)(1), requires a state to recover expenditures from the
estate of a deceased person who received Medicaid benefits--thus the name “ estate recovery.” The
federal statute does not set out the rules for estate recovery--leaving the rule making to the
Commissioner of the Texas Health and Human Services Commission (*HHSC”) heading up the
State Medicaid program. Federal law does set out basic requirements along with guidelines and
optionsin the law and in Section 3810 of the Federal State Medicaid Manual. After studying the
rulesimplemented in other states, HHSC published the proposed framework of the rules on January
26, 2004 for discussion purposes and scheduled six (6) regional forums to take public comment on
the proposed framework. On April 30, 2004, the Texas Headth and Human Services Commission
(“HHSC”) published its proposed Estate Recovery rules ‘ (sometimes referred to as “ERR”). The
rules had to be approved by the Centersfor Medicare and Medicaid Services (“CMS”) prior to being
effective. After much discussion with CM S, revisions to the rules were made and those revisions
were published in the December 3, 2004 Texas Register. A number of organizations including the
Texas Chapter of the National Academy of Elder Law Attorneys submitted comments on the revised
rules. On February 18, 2005, the agency’s response to the comments and those rules that were
changed pursuant to the commentswere published in the Texas Register. Since only those rulesthat
wererevised were published in the February 18th issue of the Texas Register, the author has merged
the unchanged rules from the December 3rd issue along with the final, revised rules from the
February 18thissue, acopy of which isattached as Appendix IV. Thefollowingisashort summary
of therulesand afew concerns.

a Who is subject to estate recovery?

Federal Law: The federal law requires recovery “from the estate of an individua who was age 55
or older when that person received medical assistance.... up to the total anount spent by Medicaid
on the person's behalf, for spending on nursing facility services, .., home and community based
services,... and related hospital and prescription drug services.” State Medicaid Manua §3810.

Texas Rules.  Estate recovery will only effect those persons who are age 55 or over, are in a
nursing home, intermediate care facility for the mentaly retarded (referred to as“ICF-MR”) or are
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receiving Community Attendant Services (1929(b) and home and community-based services and
who apply for Medicaid on or after the effective date of the rules.””  According to the rules,
there will be no estate recovery from the estate of a person who initially applied for Medicaid prior
to the effective date of the rules.

b. What is the effective date of the ERR? Therules will are effective
March 1, 2005. 1 T.A.C. 8373.105(5).

C. What is the definition of an “estate” that is subject to a claim for
recovery? Federal Law: The Health Care Financing Administration (“HCFA”), now known asthe
Center for Medicare and Medicaid Services promulgated and maintains the State Medicaid Manual
which is a plain English departmental interpretation and suggested implementation of the federal
Medicaid program. Section 3810 of the State Medicaid Manual notesthat the federal law allowsthe
state to create its own definition of “estate” asfollows:

“Probate Definition.--At aminimum, you must include all real and personal property
and other assets included within the individual’s estate as provided in your State
probate law.”

“Optional Definition.--1n addition to property and assets under the probate definition,
you may include any other real and personal property and other assets in which the
individual had any legal title or interest at the time of death (to the extent of such
interest). This includes assets conveyed to a survivor, heir, or assignee of the
deceased through joint tenancy, tenancy in common survivorship, life estate, living
trust, or other arrangement.”

Texas Rules: The original published proposed framework stated that exemptions to the definition
asfollows:

“An estate would NOT include;

. insurance policy proceeds,

. retirement accounts such as IRAS,

. pension plans;

. financia institution accounts-bank P.O.D. (paid on death)
accounts or joint accounts, or credit union accounts,

. mutual funds; or

. deferred compensation plans

The HHSC rules defined “estate” according to the Texas Probate Code definition found in Probate
Code 83. 1 T.A.C. 8373.105. Essentialy, the property included in the definition of “estate” is any
property that the nursing home resident owned on the date the nursing homeresident died. A nursing
home resident who isreceiving Medicaid benefits might own the following assets, known as exempt
assets for eligibility purposes, on the date of death:

13



. homestead:;

. personal property including family heirlooms, antiques and
other sentimental items;

. automobile;

. family burial plots;

. family ranch or farm that was considered a business necessary
for the person’s self-support;

. farm or ranch equipment;

. poultry or cattle;

. small oil or gas interest that was considered non-business

property necessary for self-support;
. no more than $2,000.00 in cash assets.

d. What expenditures will the State recover? All expenditures arising
from payments for nursing home, ICF-MR, home and community services and the related costs of
prescription drug services and hospital. 1 T.A.C. §373.103

e How will the State recover? First and foremost, Estate Recovery is
not alien statute. Thelaw found in House Bill 2292 and the rules make the state of Texas acreditor
to the decedent’ s estate. See paragraph “F’ supra. The proposed rules make the State of Texas a
Probate Code 8322 Class 7 creditor. 1 T.A.C. 8373.201.

Texas Probate Code 8322 classifies claims against adecedent’ s estate
in apriority from Class 1 to Class 8 claims. Class 7 claims are “ claims for repayment of medical
assistance payments made by the state under [the Medicaid program] to or for the benefit of the
decedent.” Therefore, payment of up to $1500 for funeral and last ilIness, expenses of administration
(whichinclude attorneys fees), secured claims, child support claims, claimsfor taxes, penaltiesand
interest all have priority over payment of the Medicaid costs. The Estate Recovery rules, aswritten,
require that as soon as the State finds out that a nursing home resident is deceased, the State will
send a Notice of Intent to File a Claim from a nursing home resident’ s estate. The State has up to
30 days from being notified of the individual’s death to send the Notice of Intent to File a Claim.

Concern: According to the rules, as written, the State can give the notice to an executor or
administrator if an estate administration is opened and the State knows who the executor or
administrator is. However, it may take some time to open an estate administration, so instead
of waiting for an estate administration to be filed and opened, the State may give noticeto a
guardian, a person who acted under a power of attorney or even the person who
communicated with the caseworker while the nursing home resident was alive. 1 T.A.C.
§373.307. The problem is these persons have no authority to act for other heirs.

f. Will the State place a lien on the homestead to secure its right to
recover? The Texas Legidature requires the Commissioner to implement 42 U.S.C. §1396p(b)(1).
This subsection of the statute requires a State to recover expenditures from an estate, similar to a
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creditor. The federal statute allowing the Stateto place alien on ahomestead isfoundin42 U.S.C.
§1396p(a). Additionally, the Legislature did not repeal the Constitutional homestead protections or
Texas Probate Code §8270-271 that exempt the homestead from creditors claims if there is a
surviving spouse, minor child or unmarried adult child. The HHSC representatives recognize that
the 2003 legislation did not grant the right to place alien on the Medicaid recipient’s property to
secure the payment of the medicaid expenditures. THISISNOT A LIEN STATUTE.

0. Can afamily try to pay off the estate recovery debt in order to preserve
the homestead, family heirlooms and antiques, and other estate assets? Y es, according to the Texas
Rules, the family can negotiate a payment installment plan but interest on the unpaid portion of the
claim will be calculated according to a law in the Texas Government Code. That law that sets
interest on a debt states that the interest rate will be 1% + the prime rate as published in the Wall
Street Journal on the first day of July of the preceding fiscal year that does not fall on a Saturday or
Sunday. The Wall Street Journal prime rate has been about 4% for the past year. Therefore, the
interest rate applied to an installment plan would be approximately 5%. 1 T.A.C. §373.219

Concern: Thisratechangesyearly. Thequestion arises: would theinterest rateon theunpaid
balance a so fluctuate?

h. Arethere any exemptions to estate recovery?

Federal Rules: Thefederal law sets out exemptions to estate recovery:
. The State cannot recover while there is a surviving spouse.
. The State cannot recover while there is a child under the age
of 21 or isblind or disabled;

TexasRules: Therewill be no estate recovery if the Medicaid beneficiary leaves:

. asurviving spouse.

. achild under the age of 21 or achild of any age who is blind
or disabled;

. an unmarried adult child residing continuously in the

decedent’ shomestead for at |east one year prior to thetime of
the Medicaid recipient’sdeath. 1 T.A.C. §373.207

i. If thereisno exemption from Estate Recovery, then arethere any other
considerations? Y es. Certain defined persons can claim that estate recovery would be an undue
hardship and ask the State to waive recovery.

Federal law: Estate Recovery can bewaived if Estate Recovery would cause an undue hardship or
would not be cost effective. The State has the discretion to define “undue hardship.” The State
Medicaid Manual urges but does not require Statesto “provide for special consideration of casesin
which the estate subject to recovery is:
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. the sole income-producing asset of survivors (where such
income is limited), such as a family farm or other family

business;
. ahomestead of modest value; or
. other compelling circumstances.”

TheMedicaid Manual goesonto state that “in considering your criteria[in defining undue hardship],
you may conclude that an undue hardship does not exist if the individual created the hardship by
resorting to estate planning methods under which the individual illegally divested assetsin order to
avoid estate recovery.”

Texas Rules. The Texas Rules set out six categoriesin which to claim an undue hardship, found
in1T.A.C. §373.209(c) and (d):

1 “The estate property subject to recovery has been the site of
the operation of afamily business, farm or ranch at that location for at least 12 months prior to the
death of the decedent; isthe primary income producing asset of heirs and legatees, and produces 50
percent or more of their livelihood; and recovery by the State would affect the property and result
in the heirs or legatees losing their primary source of income.” 1 T.A.C. §373.209(c)(1)

Concern: Now heirs or legatees will have to produce their own financial recordsin order to
prove the percentage of livelihood or primary source of income.

Concern: A family farm or ranch is generally not a cash producing asset. It provides food
and shelter while, often, one of the household members will work at a second job to provide
working cash. According to USDA/ERS Agricultural Income and Finance Outlook statistics
citing in the Texas Agriculture, apublication by the Texas Farm Bureau, 68 per cent of Texas
farm household earningsarefrom off-farm sources. By requiring thefarm or ranch to
produce 50 percent of the heirs or legatees livelihood in order to obtain the waiver from estate
recovery, the rule essentially negates the undue hardship waiver and virtualy all family farms
or ranches would be subject to estate recovery. Infact, the rule would benefit large corporate
farms while penalizing the small family farm.

2. “Heirs and legatees would become eligible for public and/or
medical assistanceif arecovery clam weremade.” 1 T.A.C. 8373.209(c)(2)

3. “Allowing one or more survivors to receive the estate will
enable him or her or them to discontinue eligibility for public and/or medical assistance.” 1 T.A.C.
§373.209(c)(3)

4, “The Medicaid recipient received medical assistance as the
result of acrime, asdefined by Texaslaw, committed against therecipient. 1 T.A.C. 8373.209(c)(4)
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OR
5. “Other compelling reasons. 1 T.A.C. §373.209(c)(5).

6. Additionally, an undue hardship waiver can be granted to avoid
estate recovery against the decedent’s homestead. 1 T.A.C. 8373.209(d). The regulations setting
out the homestead waiver are extensive but essentially may be granted to heirs or lineal descendants
whose gross family income is less than three times the federal poverty rate (see Appendix VI). The
waiver will alow $100,000 of the fair market value to be exempted from estate recovery for
qualified claimants.

Concern: If multiple heirsdo not all meet the financial requirement, then only the qualified
heir’s or legatee’ s undivided interest can qualify for the undue hardship waiver. It will be
interesting to see how the heir with theleast income will be able to buy out the more prosperous
heirs or legatees in order to preserve the homestead.

Concern: Aswritten, thisrule has created significant obstacles to obtain a hardship waiver.
By basing the hardship waiver of aright to protect an inherited homestead on family income, the
state is penalizing married persons and encouraging the break up of familiesto protect aright to
inherit

Concern: Any person wanting to claim this waiver must provide the Medicaid agency with
sufficient documentation to prove the family income. There may be heirs or |egatees who do
not want to reveal confidentia information thus subjecting part of the homestead to estate
recovery.

In order to obtain an undue hardship waiver, a family member will
have to ask for the waiver, in writing, immediately after the Notice of the intent to recover is sent.
The State has up to 30 days from the date it finds out about the nursing home resident’ s death to
send a Notice of Intent to File a Claim (1 T.A.C. §373.205); but that notice could come just days
after death. Regardless, oncethat noticeisreceived, the person requesting awaiver has 60 daysfrom
the date on the notice to request the waiver. (1 T.A.C. 8373.209.) Additionally, that notice can be
sent to the administrator or executor of the estate, the surviving spouse, the agent under a durable
power of attorney or medical power of attorney or any person who represented the recipient before
the Department. 1 T.A.C. §373.307.

Concern: If aperson wantsto claim an undue hardship or ask for reimbursement for the expense
of caring for the homestead, the person will havelessthan 60 daysfrom the date of Notice of the
Intent to Recover to make aclaim AND provide supporting documentation for aclaim. The
person who wantsto make such aclaim may not be the person who receives the Notice of Intent
to Recover and mav lose the riaht to make the claim.
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Additionally, the Commission will not grant a waiver just because the person requesting it would
lose aninheritance or legacy.1 T.A.C. 8373.209. Thisrulealso states: “ An undue hardship does not
exist solely because the circumstances giving rise to the hardship were created by, or the result of
estate planning methods under which assets were sheltered or divested contrary to the requirements
of Medicaid law in order to avoid estate recovery.” 1 T.A.C. 8373.209.

Concern: Thelanguage of the proposed rules suggests citizenswill be penalized for exercising
their rights under the law to do legal estate planning. If for example an applicant transfers
assets and suffers a penalty for that transfer, the medicaid recipient’s family will aso be
penalized by disqualifying the heir or legatee from obtaining an undue hardship waiver.
Under the federal guidelines, undue hardshipisdisallowed for any illegal estate planning;
however, the State of Texas has chosen to disallow the undue hardship waiver even when a
person has acted legally!

j. Are there any deductions from Estate Recovery? Yes. Texas Rules
allow for deductions of direct costs of care that one paid that resulted in keeping the Medicaid
recipient out of the nursing home and for maintenance of the homestead. “ Necessary and reasonable
expenses for maintaining the home include real estate taxes, utility bills, home repairs, and home
mai ntenance expenses such aslawn care.” 1 T.A.C. 8373.213. The person claiming the deductions
must request the deduction in writing on or before 60 days from the receipt of the State’ s Notice of
Intent to File a Claim and that request for deduction must have al necessary supporting
documentation. 1 T.A.C. §373.213.

K. Can a person appeal adenial of an undue hardship or deduction for
out-of-pocket expenses? The Texas Proposed Rules state that a person who is denied an undue
hardship or reduction for out of pocket expenses would only be entitled to an informal
reconsideration. 1 T.A.C. 8373.211

Concern: Thereis somebelief at HHSC that the right to the property is not an entitlement and
thus there is no due process issues by denying aformal appeal. However, in Texas, property
vests on death subject only to creditor’s rightful claims. And creditors must establish their
right to their claim. Itis, therefore, thisauthor’ s belief that due process must be afforded to any
person claiming an undue hardship waiver or deduction from estate recovery.

l. Can a person avoid estate recovery by gifting away assets prior to
death? Please keep in mind that if the nursing home resident gives away cash or land or persona
property or any asset, the nursing home resident may beineligible for Medicaid benefitsfor aperiod
of time. In order to determine the period of indigibility, the amount of the gift is divided by the
average cost of nursing homecare. 1 T.A.C. 8358.430. Thegifting penalty calculationisasfollows:

$10,000 gift +~ $130.88 (average daily cost of nursing home care) = 76 days
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Prior to November 1, 2005, the medicaid agency dropped any fractional amount of disqualification.
However, effective November 1, 2005, the method of calculating the period of indigibility was
changed to determining the penalty in days rather than in calendar months .*°

m. Arethere any exceptionsto thedisqualifying transfer rule? If a person
isapplying or is eligible for Medicaid nursing home benefits, that person may gift without penalty
in certain instances.

. To the spouse

. To aminor child

. To achild who is blind or disabled (according to the Social
Security Administration definition of disability)

. To a child who lived with the applicant in the home for at
least 2 years prior to admission to a nursing home or other
medical facility and provided care that enabled the applicant
to remain home during that 2 year period.

. To a sibling with an equity interest who has lived with the
applicant in the home for at least one year prior to admission
to anursing home or other medical facility

. Toatrust for aperson under age 65 who is disabled according
tothe Socia Security Administration definition of disability.
1T.A.C. 8358.430.

Looking back at paragraph “h” above, notice that the first three transferees are the same as the
exemptions to estate recovery but not the last three.

Concerns then arise when planning for an elderly person. Does a practitioner assist in
transferring the house to the child or sibling or refrain from transferring the property? What about
issues of exploitation? Remember, Texas Human Resources Code §48.002 (3) defines exploitation
of an elderly person as follows:

“‘Exploitation” means the illegal or improper act or process of a
caretaker, family member, or other individual who has an ongoing
rel ationship with the elderly or disabled person using the resources of
an elderly or disabled person for monetary or personal benefit, profit,
or gain without the informed consent of the elderly or disabled
person.”

At the San Antonio Forum, there was one grandchild who commented that she waslivingin
grandmother’s house, maintaining it and was supposed to receive the house as a legacy under
grandmother’s will. She posed a frightening question to the HHSC representatives. “If | take my
grandmother home from the nursing home, will that present estate recovery so | can inherit the
house?’ What about those children or siblingswho, fearing their |oved one may go into the nursing
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home, pressure her into transferring the home, then sell it, pocketing the proceeds and move away,
leaving the “loved” oneto live out her daysin anursing home.

B. SUPPLEMENTAL SECURITY INCOME (“ SSI™)

1 Defining the program. Supplemental Security Income, frequently referred to
as SSl, is a governmental program that provides minimum income to a disabled individual who
otherwise would have no or very little income.® If an individual receives just $1.00 of SSl, that
individual iseligible for Medicaid benefits (whichis essentially no-cost health insurance) including
some prescription medication coverage.

2. Enabling Statutes. The governing statutes for SSI are found in 42 U.S.C.
81381 et seq. The Socia Security Administration administersthe SSI program. Theregulations are
found in Title 20, Part 416 of the Code of Federal Regulations and the Socia Security
Administration relies on the Program OperationsManual System (“POMS”) for itsguidelinesto case
workers.®

FOR EASE OF REFERENCE, THIS SECTION WILL COLLECTIVELY REFER TO AN
“APPLICANT” ASA PERSON APPLYING FOR SSI ELIGIBILITY ORTRYING TOMAINTAIN
SS| ELIGIBILITY UNDER A CHANGE OF CIRCUMSTANCE.

3. Eligibility for SSI.

a Resources. In order to qualify for SSI, one must meet substantially
the same resource criteria as with the Medicaid program outlined in Section I11.A. above, with the
exception to certain assets. Socia Security Administration published proposed changesto SSI rules
in the Federal Register: January 6, 2004 (Volume 69, Number 3). According to Federal Register,
February 7, 2005 (Volume 70, Number 24) the following changes were effective March 9, 2005:

(1)  Clothing will be eliminated from the definition of income.
Previoudly, income included receipt of “food, clothing and shelter.”

(2)  Therewill nolonger be a$2,000 value limit on the value of
household goods and personal itemsin the eligibility process.

(3  Onecar will beexempted regardless of value thus eliminating
the $4,500 limitation on acar.

b. Transfer of resources. Prior to December, 1999, there were no transfer
penalties or trust rules when determining eigibility for SSI. The Foster Care Independence Act of
1999 amended 42 U.S.C. 81382b(c) setting out transfer penalty rules and trust rules for SS|
eligibility.®

20



(1)  Inorderto calculate the number of months of INELIGIBILITY,
one divides the amount of the gift by “the combined amount of the individual’s federal SSI benefit
and state supplementary payment, if any.”®

(20  While thereis a 36 month look-back period for transfers of
assets, if the SSI applicant made a disqualifying transfer, the maximum amount of months of
disqualification is 36 months rather than the Medicaid rule of no limitation on the period of
INELIGIBILITY.®

3 Deeming resources. “The term deeming identifies the process
of considering another person’'s income and resources to be available for meeting an SSI claimant’s
(or recipient's) basic needs of food and shelter.”® “The deeming provisions recognize some measure
of family responsibility asthey apply from spouse-to-spouse or parent-to-child.?” Deemed resources
will be applied whether or not the SSI applicant has access to the resources.® Therefore, al of the
resources owned by a non-applicant spouse will be deemed to be available to the applicant spouse.

C. Income. SSI provides minimum income to a disabled person when
the person has no other sources of income. The maximum benefit paid to an SSI recipient for 2011
is $674 and for an €eligible couple is $1,011. If the applicant’s income equals or exceeds the
maximum monthly benefit, then the applicant will not be éigible for SSI and the most valuable
Medicaid program.®

Q) Income defined. Incomefor SSI purposes has a much broader
definition than the Internal Revenue Code definition. Income for SSI purposes is cash, food® or
shelter received during amonth including gifts of theseitems.™ Incomeis further defined as earned
(resulting from one’ slabor)® and unearned (everything else)®. An SSI applicant will generally lose
$1 of SSI for each $1 of unearned income, disregarding the first $20.00 of unearned income.* An
SSI applicant will generally lose $1 of SSI for each $2 of earned income, disregarding the first
$65.00 of earned income.*

(2 In-kind support and maintenance as income. The Social
Security Administration may determine that an applicant receives income if someone el se makes
payments on behalf of or provides basic necessities for the applicant.

@ One-third reduction rule. The maximum monthly
incomerateisreduced by one-third ($674 + 3 = 224.66 for 2011) when an applicant lives throughout
amonth in another person’'s household and receives both food and shelter from othersliving in the
household. Thereduction isalso applicableto an digible couple. * For example, if an adult disabled
child liveswith the parent and paysno rent AND no board, the Socia Security Administration deems
that the parent is paying the rent and board for the child. The child will lose $224.66 (one-third for
2011) of his/her SSI benefit. However, if the rent and board is a bonafide loan to the child, there
may be no reduction of benefit since aloan is not considered income.*
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(b) Presumed Value Rule. “When an individual/couple
receives in-kind support and maintenance in the home of another, but does not receive both food
and shelter from the household in which the individual/couple lives, the value of the one-third
reduction rule does not apply and thein-kind support and maintenance is valued under the presumed
maximum value rule. For eigibility purposes, the amount of the presumed value ruleis equal to
one-third the Federal benefit rate (in effect for the month in which in-kind support and maintenance
is received) for an individual or an eligible couple, plus $20 (e.g. $674 + 3 = 224.66 + 20.00 =
$244.66).”%® Theamount of the one-third reduction can berebutted with evidence of theactual value
of the assets received. #

3 Deeming income. Similar to the deeming of resources, income
of aparent or ineligible spouse may be considered income to the applicant.™® “It is possibleto have
the income of an ineligible party deemed as part of the applicant’s income and have a one-third
reduction in benefits. For example: Sam Fero, an eligibleindividual, liveswith hisineligible spouse
and their ineligible adult son in a home owned by the son. Mr. Fero and his wife make a general
contribution to the household of $100 for both. A pro rata share of household operating expensesis
$110. Mr. Fero does not have ownership interest or rental liability, is not separately consuming or
separately purchasing food, does not meet his pro rata share and is not earmarking. Therefore, heis
considered to be receiving food and shelter from inside the household. As Mr. Feroislivingin a
household that is not his own, throughout a month, with at least one person other than any child as
defined in S 00501.010, his spouse, or other person whose income may be deemed to him, the one-
third value rule applies. His [federal maximum monthly benefit rate] is reduced by the one-third
value rule and his spouse's income can be deemed to him.”***

d. Other eligibility requirements. As with the Medicaid program,
eligibility considerations other than resources and income are that an applicant must be (i) 65 years
old, blind or disabled; (ii) residein the United States, District of Columbiaor U.S. holding; (iii) and
must beaU.S. citizen or naturalized citizen, permanent resident alien or an alien who ispermanently
living in the U.S. under color of law.'*

4. Trust rules. SSI allows the creation of self-settled trusts that meet the
M edicaid self-settled exception rules (see supra, Section I11.A.) but does not require areimbursement
to the federal government of all SSI benefits paid out on behalf of the beneficiary.'® Social Security
regulations state that “[a] supplemental needstrust isatype of trust that limitsthe trustee's discretion
asto the purpose of the distributions. Thistype of trust typically contains language that distributions
should supplement, but not supplant, sources of income including SSI or other government
benefits.”** Notethat SSA refersto the “ supplement, but not supplant” language astypical but does
not require the language in order to have an SNT. In fact, for trusts created prior to 1/1/00, atrust
would be considered an asset only if (1) the beneficiary has the ability to revoke the trust, (2) the
beneficiary hasthe ability to “ direct the use of the trust principal for his/her support and maintenance
under the terms of the trust” or (3) if the trust contains mandatory distributions provisions.'® For
trusts created after 1/1/00, only trusts created by the SSI applicant/recipient (or hig’her spouse) are
scrutinized to determineif the trust disqualifies the SSI applicant/reci pient.’®
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C. BENEFITSFROM THE DEPARTMENT OF STATEHEALTH SERVICES (“DSHS”) AND
THE Department of Aging and Disability Services (“DADS")

1. Defining the programs. There are a number of programs available through
DSHS and DADS. These programs are often regulated by statutory language found in the Texas
Health and Safety Code. When Medicaid benefits are available to a client through a state facility,
the Medicaid rules will apply. The following are the magjor programs that will be regulated by the
mental health and mental retardation statutes: (i) client in astate school (administered by DADS) (ii)
patient in astate hospital (administered by DSHS), and (iii) resident in astateresidential carefacility
(administered by DADS).

2. Enabling Statutes. The Texas Health & Safety Code sets out the services
provided by these agencies. The three major programs that might be affected by the funding of a
trust for a program beneficiary are for a client of a community center'”, a patient in a state
hospital'® or aresident in aresidential carefacility.® Regulationsarefoundin25T.A.C. 8412 (for
mental health services) and 40 T.A.C. §2.106 (for mental retardation services).

3. Income and Resources. These agencies will scrutinize aperson’sincome and
resources to determine the extent of the person’ sresponsibility for payment of services. The amount
of payment is generally based on a diding scae and the Applicant, Applicant’s spouse and
Applicant’ s parents, if the Applicant isaminor, will be expected to contributeto the cost of care.™*

4, Trusts. If the person is the beneficiary of atrust, the trust principal may be
deemed aresource thus requiring payment for services by the trustee, notwithstanding the language
of the trust. The three statutes that address the consideration of atrust for a client/patient/resident
(collectively referred to as“ client”) are all substantially the same, each providing atrust exception
for a client, provided the principal does not exceed $250,000.00. [ Texas Health & Safety Code,
88552.018(a) & 593.081(a)] The exception does NOT extend to the following trust funds:

a guardianship established under the Texas Probate Code;

atrust established under Chapter 142, Property Code;

afacility custodial account established under §551.003;

the provisions of a divorce decree or other court order relating to child

op oo

support obligations;

e. an administration of a decedent’s estate; or

f. anarrangement in which funds are held in the registry or by the clerk of a
court.'*

All of the above listed un-excepted trusts are types of devices that hold the client’s money. One

should also note that the statutes do not prohibit the creation of aclient funded trust pursuant to 8867
of the Texas Guardianship Code.**? If the trust beneficiary is receiving medicaid benefitswhilein
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astate facility or program, the Medicaid rules control and the $250,000.00 limit on trust principal
isnot an issue.

IV. DEFINING A SPECIAL NEEDS TRUST. Sojust what isa SNT? The beneficiary and
the beneficiary’ s family should clearly understand that a SNT is for the “supplemental needs’ of a
beneficiary, not generally for the beneficiary’s basic necessities. Originally, SNTs were strictly
construed with thetrustee making distributions ONLY for goods and servicesthat were supplemental
innature. If thedistribution could theoretically result in disqualifying incomein the month of receipt
or a subsequent disqualifying resource, then the distribution would not be made. But, SNTs have
evolved to allow for distributionsfor almost any need, depending on the eligibility requirements of
the governmental benefit sought to be preserved.™

A. STRICT SNT. An example of astrict SNT isthe Arc of Texas Master Pooled Trust
11.** According to the terms of this trust, the trustee can only make distributions for goods and
services that do not qualify as cash, food or shelter.™™ It isirrelevant under the terms of this trust,
whether or not the distribution would actually disqualify aperson. It only matters whether or not the
distribution would theoreticaly disqualify an individual. Some states require the strict SNT
language to preserve dligibility for benefits.

B. BROAD SNT. An example of abroad SNT isthe Arc of Texas Master Pooled Trust
IV.*®  According to the terms of this trust, the trustee can make distributions so long as the
distribution would not, in reality, disqualify a beneficiary. Therefore, if the beneficiary of the trust
did not want to deal with the rigors of maintaining eligibility for a governmental program, the
beneficiary could withdraw from the program and then the trustee could make discretionary
distributions even including cash, food and shelter because the distributions would not, in redlity,
disqualify the beneficiary for any governmental programs. While the ARC Trust IV trust has been
approved by the HHSC for Medicaid €ligibility, Socia Security Administration for SSI digibility,
aswell asby other agenciesfor mental health and mental retardation services, the broad terms of the
trust may disqualify abeneficiary if the beneficiary were to move to another state.

C. DISCRETION TO PARTIALLY DISQUALIFY BENEFICIARY. Some practitioners include
a provision in the trust document allowing the trustee to make disqualifying distributions to the
extent that the disqualification only reduces and does not eliminate the benefit. This provision could
allow a trustee to make a distribution for rent and board, resulting in  in-kind support and
maintenance (“ISM”) up to the presumed maximum value ($244.66 per month in 2011)*along with
all other distributions for the supplemental needs of the beneficiary.*® Caution must be taken in
drafting such atrust if the beneficiary might moveto another state, as other state regul ations may not
allow such broad trustee powers.

D. TOTALLY DISCRETIONARY TRUST. Some state programs, including Medicaid and
SSl in Texas, accept totally discretionary trusts as non-disqualifying trusts, while other statesrequire
the supplemental needs language in the trust document.*® A totally discretionary trust gives the
trustee the absol ute and unfettered discretion to make adistribution for the beneficiary. In order to
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preserve a beneficiary’s eligibility for benefits, the trustee must be knowledgeable about the
requirements of the various programs benefitting the beneficiary or must engage professionals to
advise him/her asto proper distributions.

E. TwO TRUST APPROACH. Some practitioners have taken the “belt and suspenders’
approach to planning. In this scenario, two trusts are created for the beneficiary, funding one Broad
SNT and one Strict SNT. If the Broad trust is not successful in protecting benefits and is exhausted,
the hopeisthat the Strict SNT will still be available assets for the beneficiary’ s use while receiving
governmental benefits.

A variation of the two trust approach is when the parties have no intention of utilizing
governmental programs but the beneficiary is developmentally disabled. Inthiscase, there arefew
anticipated medical expenses.

Thebeneficiary may beeligiblefor Medicare which has no need-based criteriaor may beable
to purchaseinsurancethrough the Texas High Risk Pool, sincemedical costsarenot amajor issue.™®
Two trusts can be funded, alowing the most broad distributions from one trust, creating an
INELIGIBILITY, but providing a safety net SNT in the event that an extraordinary medical event
should occur, dissipating funds in the primary trust.

F. STRATEGIC PLANNING. When meeting with the client to discuss the creation of the
supplemental needs trust, the counselor should require a meeting that would include the grantor, if
the trust is a self-settled trust--the beneficiary or beneficiary’s family, the attorney and the
prospectivetrustee. Whileit isclear to the practitioner that a*“ supplemental needs’ trust is probably
for supplemental, not necessary items, it isinvariably asurprise to the layman that thisis not a debit
account. Preliminary meetings will avoid unreadlistic expectations and allow the trust officer to
decide whether or not acceptance of the trust is advisable. A general agenda for the meeting could
include:

1 Thewish list. The beneficiary should be instructed to bring awish list that
sets out desired expenditures and goals and, if available, the life care plan. These resources allow
for goalsto be set.

2. Explanation of thelaw controlling court created trusts and the trust document.
The beneficiary should leave this meeting with an understanding of trust law, the requirements of
the trust document and the benefits provided by the trustee.

3. Procedural requirements for disbursements. The beneficiary should also
understand the steps necessary for disbursements. Debit cards are not included.

G. WHAT KIND OF DISTRIBUTIONS ARE ALLOWED? A trust officer once told me, “I

wish each person drafting a trust would have to administer their own trust for at least six months.”
Think about it. Those provisionsthat are purposely vague may make it difficult for the trustee to
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decide whether or not it would be advisable to make adistribution.*”* Thefollowing isadiscussion
of the administration of atrust, addressing frequent issues that arise soon after the trust is funded.

1. We need a new house--Will the trustee purchase a house for me/us?

a The individua owns the home. A home is an exempt asset for both
SSI and Medicaid. If the trust purchases a home for an individual and title isin the individua’s
name, then under the SSI program, therewill be in-kind support and mai ntenance val ued at no more
than $244.66 (for 2011) being one-third of the SSI maximum benefit ($674 for 2011) + $20
disregard amount in the month of receipt. Thus, the beneficiary would have to refund a maximum
of $244.66 for one month’s partial disqualification.'? Be very careful with purchasing a house for
aperson on SSI. POMS S| 01130.100, relating to homesteads, describes evidence that ahouse is
the principal place of residence as being an intent to make the place the home referring to an "intent
to return.” Unfortunately, SSA takes the position that one must live in a house in order to have an
intent to return. So if you purchase a house in June, that house will cause the client to beineligible
until the client moves into the house--hopefully in June. One SSI recipient pitched a tent on the
property and camped out before taking possession of the property so that hewould have therequisite
“intent to return.”

Under Medicaid rules, if income was assessed and aletter of restitution sent, restitution being
voluntary, there would be no repayment of benefitsreceived. Since the homeisan exempt resource,
there would be no other penalty for the beneficiary. The Medicaid program does not require living
in the property to establish “intent to return.” Issues regarding estate recovery of the home are
discussed in the Estate Recovery portion of this paper.

It isthisauthor’ sopinionthat it is better for theindividual to own the homethan for the trust
to own the home. In a grantor trust, the trust has a payback provision that instructs the trustee to
reimburse the state at termination of the trust, regardless of the age of the beneficiary. However, if
the beneficiary owns the house outright, the trust would have to be exhausted and the beneficiary
would have to be over age 55 and must have received certain LTC services before the house would
be subject to the State reimbursement rules. Additionaly, there are ad valorem tax advantages when
the individual ownsthe home aswell asastep up in basis on the individual’ s death.

Author’scomment: Keep in mind that the Medicaid/SS| definition of “homestead” is not the same
Texas constitutional or statutory definition of homestead for creditor protection. The person
claiming ahomestead for Medicaid or SSI benefits doesnot need to livein thehomeexcept for SSI's
requirement of initial residency. The only requirement is that the person claiming the
homestead express a subjective “intent to return to the homestead.” POMS S| 01130.100.

The Deficit Reduction Act of 2005 (“DRA 2005") provides that an individual is not eigible for
nursing home vendor payments by Medicaid if he/she has substantial home equity (in excess of
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$500,000). For applications for ingtitutional services (e.g., nursing home services) or home
and community-based waivers services (e.g., CBA) filed on or after October 1, 2006, if the home
equity exceeds $500,000 theindividual isindigiblefor:

(1) Nursing home vendor payments (but not for other Medicaid services); and
(2) Medicaid provided under a home and community-based waiver program; unless

(3) The applicant’s spouse, child under age 21, or blind/disabled child, is lawfully residing in the
home. [HHSC, LTC Medicaid Bulletin Number 07-03, Deficit Reduction Act of 2005, “ Home Equity
and Continuing Care Retirement Communities,” September 25, 2006, p.2]

Author’s comment:  When the trustee makes a distribution that results in disqualifying income,
should there be a change of circumstance reported? Change of circumstance must be reported
by the tenth day of the following month for SSI (20 C.F.R. 8416.714) and by the tenth day
following receipt for Medicaid. House Resolution 743 (Public Law 108-203) amended parts of
the Socia Security Act. Specifically, Section 201 of the Act: SSA is now authorized to levy
significant civil monetary penalties against a person who fails to report a change of circumstance.
In the May 24, 2004 state policy clarification memo (attached as Appendix V), the agency notes
that it will begin penalizing families for failing to report a change of circumstance. Additionally,
does the distribution cause other family members to lose eligibility? Recently, more and more
beneficiaries have siblings who are receiving Medicaid medical benefits or temporary assistance
to needy families (“TANF’). While the trustee probably has no liability to other family members,
it may be advisableto point out to the parentsthat a distribution for one child may have an effect on
the benefits of the whole family.

b. The SNT owns the home. There may be circumstances, after
consideration by the Attorney Ad Litem, Guardian, family and beneficiary whereitismore advisable
for thetrust to own the home. A homeisan exempt asset for both SSI and Medicaid, even when the
SNT hastitleto the home. The Social Security Administration takes the position that the beneficiary
has equitable title to the home and thusis living in his own home.**

2. Household expenses. We know that one of the exempt assets that can be
owned by a Medicaid/SSI recipient is a house. Whether the recipient lives in the house or ssmply
claimsthe house as his/her homestead, the recipient is concerned about how the ongoing household
expenses will be paid. The trustee should be mindful that if the homeis owned by the beneficiary,
renting the homestead for a stream of income would result in income that could be at best, paid to
aprovider and at worst, cause INELIGIBILITY for benefits. Therefore, the question arises: canthe
trustee pay for taxes, insurance and utilities when the beneficiary owns the home? Recall that ina
SNT, the distributions generally will only supplement, not supplant governmental benefits.
Governmental benefits are cash for food and shelter (basic necessities). Shelter is defined by SSI
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(definition adopted by Medicaid for nursing home eligibility) as “room, rent, mortgage payments,
real property taxes, heating fuel, gas, electricity, water, sewerage, and garbage coll ection services.” *#*
This is the Code of Federal Regulations provision definition. It is interesting to note that the
corresponding POM S provision adds “ property insurance (if required by the mortgage holder)” in
the definition of shelter. Thetrustee could pay for theinsurance premium, but to avoid confrontation
with SSA, the trustee may want to avoid payment of insurance required by the mortgage lender.

Author’s comment: The question arises as to whether or not POMS carries the force of law. Inthe
mid 90's there were differing opinions as to whether POM S carried any force of law. A case out of
California has held that POMS is designed solely for the internal use of the Social Security
Administration and thus, has no force of law. Ziff v. Chater, 930 F. Supp. 1356 (N.D. Cal. 1996).
On the other hand, a court in Florida remanded a case when the administrative law judge failed to
follow POMS. Sabo v. Chater, 955 F. Supp. 1456 (M.D. Fla 1996). In Christensen v Harris
County, 529 U.S. 576, 120 S.Ct. 1655, 146 L.Ed.2d 621 (2000) the United States Supreme Court
held that “Interpretations such as those in opinion letters--like interpretations contained in policy
statements, agency manual s, and enforcement guidelines, al of which lack theforce of law” ... only
warrant respect.

Based on the definition of “shelter,” the trustee cannot pay the taxes and utilities without
incurring income causing a person to lose eligibility or receive areduction in benefits. However,
adistribution which is aloan would not be considered income and therefore, could be used to pay
the annual tax bill with the intent by the beneficiary to repay the debt.”” There has been some
discussion nationaly that a payment for taxes could be made incurring only one month of
ineligibility. However, POMS S| 00835.474 provides: “Bills for food and shelter items which are
not paid or billed monthly (e.g. weekly, quarterly, annually, etc.) must be converted to monthly
amounts.” Thus, payment of the annual tax bill in the amount of $2400 would result in $200 per
month of unearned income to the beneficiary.

Payment of real property taxes, gas, electricity, water, sewage and garbage collection is not
an issue for personsin nursing home or who are eligible for the Medicaid waiver programs such as
C.L.A.S.S* “Theuseof land aloneis not a household cost.” POMS Sl 00835.465. Soif atrailer
rental space feeis paid by athird party, to the extent that the payment is for the use of land, aone,
there is no deemed income. If the trailer rental space fee includes e ectricity and water, then the
payment of the portion of electricity and water would be income. Under SSI rules, such a payment
would be subject to the presumed value rule. Additionally, the tax assessor-collector may give atax
discount if they receive written notification that a disabled individual livesin the home.*” Utility
providers (electricity, water, sewage) will generally not disconnect your service for non-payment if
they receive written notice that a disabled person resides in the home.

3. The Car - Sincel have so much money, will thetrustee buy me ared Hummer
(or convertible or truck)? It is not unusual for the beneficiary or the beneficiary’ s parentsto request
the purchase of avehicle. Under the SSI and Medicaid rules, the gift of a car is not income because
it isan exempt asset in the month following the month of the gift. Additionally, onevehicleisnow
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exempt regardless of itsvalue. **® Titleto the vehicle should be styled in the name of the beneficiary,
provided the beneficiary has capacity or in the name of the caretaker-parent. To ensure that the car
isnot sold for cash, the trustee could be named as alien holder on the certificate of title. Thetrustee
could also pay the insurance premiums on the vehicle. According to arevisionto POMS, effective
April, 2005, afamily can own one car, regardiess of value. If thereis a second car, it’'s value will
be counted unlessit is used for self-employment.” Pursuant to a policy clarification of May 25,
2004, a second vehicle can be exempt in there is a second person in the household and the second
vehicleisrequired for work or is modified for use by (or transport of) a handicapped person. (See
appendix V).

4, Parental obligation to support. Texas|aw requires aparent to support a minor
child.*®® Additionally, aguardian of a minor’s estate, who is also the minor’s parent, cannot use the
minor assets to pay for necessities for the minor child’s support, education or maintenance unless
the parent/guardian can show by clear and convincing evidence that the parent/guardian cannot
afford to pay for the necessities.™ A trustee, who isafiduciary, must make only those distributions
that are reasonable. Therefore, a trustee should take care not to pay for parental obligations unless
the parents cannot pay or the trust document allows for such extraordinary distributions.

What if the trust officer finds that the parent is using his’her own income for inappropriate
expenditures such as gambling or drugs and the trustee is finding that there are more and more calls
to provide necessities for the minor child because all of the family money has been spent. The
trustee could explain to the parent that if expenditures for necessities are being requested, then the
trustee and the parents would need to go to court to obtain a court order to authorize the
expenditures. If the trustee perceives that the parent is neglecting the child, the trustee has an
obligation to report the neglect to Child Protective Services.

Author’scomment: TexasFamily Code §261.109. “Failureto Report; Penalty (a) A person commit
an offense if the person has cause to believe that a child's physical or mental health or welfare h
been or may be adversely affected by abuse or neglect and knowingly fails to report as provided in
this chapter. (b) An offense under this section is a Class B misdemeanor.”

“The requirement to report under this section applies without exception to an individual who
personal communications may otherwise be privileged, including an attorney, a member of th
clergy, amedical practitioner, a social worker, amental health professional, and an employee of
clinic or health care facility that provides reproductive services.” Texas Family Code §261.101
Conviction for Class B misdemeanor can result in afine not to exceed $2,000 and/or ajail term of
up to 180 days. Texas Pena Code §12.22.

5. Parent’ s needs. Scenario: Thereisasupplemental needstrust for the benefit
of achild. Child liveswith Daddy who is 20 years old, working in a minimum wage job. Daddy
wantsto attend college to obtain amarketable skill but will not be ableto work and support hischild.
Daddy wants the child’ strust to (1) pay for tuition costs for school and (2) pay for living expenses
whileheisin school. Basictrust law requiresthetrustee to make distributions only according to the
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termsof thetrust. A supplemental needstrust isgenerally for the benefit of the disabled individual.
So can the trustee make distributions for Daddy’ s tuition costs and parental support expenses? The
trustee might consider the following alternatives:

a Student loans. Because of Daddy’s limited finances, Daddy could
probably qualify for college grants, subsidized and non-subsidized |oans. Trustee could assist Daddy
in applying for grants and subsidized loans that would pay for tuition and books. Additionally, the
trustee could help Daddy obtain non-subsidized |oans a ong with budgetary counseling to pay for
parental support. Suppose Daddy were to attend atrade school instead of college. Favorable higher
education loansmay beunavailable. Or if collegeloanswereinsufficient, thetrustee might consider:

b. Loans out of the trust. The trustee might consider making the
education and support loans to daddy and including certain grade requirements as part of the loan
conditions. Of course, the power to make |oans should be addressed in the trust instrument.

C. Court approval of payments out of thetrust. Thetrustee could ask the
court, under the Declaratory Judgment Act (Texas Civ. Prac. & Rem. Code 837.004) to declare
whether or not the payment of Daddy’s tuition and the family’'s costs of living during education
would be within the terms of the court created trust. If circumstances warrant, the trust might even
be judicially modified to include language for some method of distribution. If, during the
preliminary discussion of awish list, the issue of Daddy’ s desire for an education arises, the trust
document might include a court clarification in the trust documents alowing for specific
expenditures.

d. Paying parent awage. In many instances, a parent may significantly
curtail or even quit ajob in order to provide the quality of carethat the disabled beneficiary requires.
Asnoted above, a parent has the obligation to support aminor child and so theloss of income could
be very problematic. It isnot unusua for aparent to ask to be paid for servicesrendered in order to
replacelost income and have the ability to provide for the minor beneficiary. InCalef v. Barnhart,*
Kathleen Calef’'s daughter, Heather, was receiving SSI. Kathleen could not remain employed
because of Heather’ s needs so thetrust paid Kathleen $1,000. Under the SSI rules, aparent’ sincome
is partially deemed to the child, reducing the child's SSI benefit. Kathleen wanted the income paid
to her to be “earned” income like a wage or self-employment income. The Social Security
Administration took the position that it was* unearned” income. (An SSl recipient loses$1 for every
$2 of earned income, disregarding the first $65, but loses $1 for each $1 of unearned income,
disregarding the first $20 of unearned income.) The New Y ork District Court held, on review, that
the income was unearned income. To be self-employed, one must show that one is engaged in a
trade or business. “The record reveals that the plaintiff failed to establish that she was engaged in
atrade or business or that she reported the stipend as self-employment income on her federal tax
returns.” *** Additionally, Kathleen was not an employee because “[a]n ‘employee’ is regarded as
anyone who has the status of employee under the ‘usual common law rules.” 42 U.S.C. § 410(j)(2).
Under the regulations, ‘you are a common law employee if the person you work for may tell you
what to do and how, when, and whereto doit.” The Appeals Council properly concluded that the
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plaintiff was not employed by her daughter under the common law rules because she did not
demonstrate that her daughter or her daughter's SNT instructed her in the how, when, or where of
her tasks or directed her actions as to which chores or activities to perform. Indeed, the plaintiff
failed to demonstrate any of the employer-employee characteristics set forth in 20 C.F.R. 8
404.1007(b). Thus, the plaintiff's monthly stipend was neither net earnings from self-employment
nor wages from employment, As such, the Commissioner's conclusion that the monthly stipend
constitutes unearned income for deeming purposes is supported by substantial evidence.”** The
Dallas Regiona Office follows the holding in Calef typically finding that payments to a parent are
typically unearned income.

e Estate planning for the parent. A reasonable distribution may be the
attorney feesfor estate planning for the parent of adisabled trust beneficiary. It could be disastrous
if the parent died leaving pension, life insurance of other assets, outright, to a disabled child.
Additionally, the trustee may wish to purchase a life insurance policy on the life of the caretaker,
with the insurance payable to the trust. If the caretaker dies, the trust will have additional fundsto
hire a caretaker for the beneficiary.

6. Clothing. Clothing was previously defined as one of the basic necessities and
therefore a distribution for clothing would result in income to the recipient causing a person to lose
eigibility for benefits. On February 7, 2005, new rules regarding clothing were published in 70
Federal Register 6340. Effective March 9, 2005, purchase or a gift of clothing is no longer
considered income or in-kind support or maintenance.”* While the medicaid program generally
adopts SSI rules for application to medicaid, only, clients, the Medicaid Eligibility Handbook and
its policy clarifications have not eliminated “ clothing” from the definition of “income.” Generally,
the medicaid program cannot impose standards that are more restrictive than the SSI program.

7. Cash? A cash distribution from atrust would be income to the beneficiary,
counted dollar for dollar, and could disqualify the beneficiary for benefits. Depending on the
language of the trust document, the trustee may not have authority to make such a distribution.
However, the trustee could make aloan to the beneficiary in order to get cash into his’her hands.
A loan under SSI and M edicaid rulesis not considered income** and thereforewoul d not disqualify
the beneficiary for SSI and/or Medicaid based on excessincome. A validloan could be madeto the
beneficiary to pay for thefood and such aloan should not be considered adisqualifying distribution.
See 20 CFR 8416.1103;See also, http://www.ssa.gov/notices/suppl emental -security-income/
spotlights/spot-loans.htm. SSA Spotlightsisabasic description of SSI provisions. SSA Spotlights
on Loans states:

“What isaloan? A loan isanything you receive from someone that you agree to pay
for at alater date. You can make the agreement with alending institution such as a
bank, or an individual, such as a friend or relative. You can make it oraly or in
writing, but it must be enforceable under State law.

A loan can be: cash, food, or shelter items (rent, mortgage, utility bills, etc.).”
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“How does aloan affect my SSI benefit? If you enter into avalid |loan agreement, the
value of the cash or item you receive is not income and does not reduce your SS|
benefit. However, any funds that you borrow which you do not spend in that month
will count toward your SSI resource limit of $2,000 (or $3,000 for acouple) the next
month.”

While having a written loan agreement should provide good proof of a loan, the Dallas
Region of the Social Security Administration allowsfor oral |oan agreements so long asthe oral |oan
agreement meets the following requirements:

. Both the lender and borrower must sign a statement that sets out the
terms of the oral loan agreement and those terms must match. SSA
forms 2854 (Statement of Funds Y ou Provided to Another) and 2855
(Statement of Funds Y ou Received) should be used.

. The Borrower signs a statement acknowledging a present intent to comply
with the loan agreement.

. All parties to the loan are competent to enter into the agreement. S
DAL00815.350

8. Paying the credit card debt. Scenario: The beneficiary is receiving SSI
benefits, but has continuing difficulty staying within abudget that allows for only $674 per month
in disposable funds for food, shelter and incidental spending money. (2010 SSI benefit is $674/mo.
with $20 disregard for a maximum income that can be received of $694.) Thereis a supplemental
needs trust for the benefit of the beneficiary. The basic premiseisin-kind support and maintenance
is unearned income in the form of food or shelter or any combination of these.” POMS Sl
00835.020(B)(16) soif atrustee makes adistribution for food or shelter, the result would bein-kind
incometo the beneficiary. If the beneficiary hasacredit card in the beneficiary’ sname, and hasthe
ability to obtain cash from the credit card, the beneficiary has, in effect, made a loan of money.
POMS Sl 00815.350(A)(1). Then, the beneficiary uses the cash to purchase food or shelter. The
safe strategy would be for the trustee to pay the credit card debt as athird party vendor payment so
long as the credit card was not used to actually charge the purchase of food or shelter. POMS SI
00835.400. According to POMS Sl 00835.400, “payment of an individual's bills by a third party
directly to the supplier isnot income. However, anything received in kind asaresult of the payment
isincomeif itisfood or shelter.”

The question becomes, is a credit card a*“supplier?” There are a number of attorneys who
advisetheir clients that purchasing with a credit card is the same as making aloan and athird party
(usually atrustee) can pay off aloan by paying the lender (credit card company) without creating
in-kind support and maintenance. 20 C.F.R. 8416.1103(f) states that the proceeds of aloan are not
income and buying on credit is treated as though you were borrowing money. What you purchase
with loan proceedsis not income. Subsection (g) provides that payment of your bills by someone
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else directly to the SUPPLIER of goods and servicesis not income. However, SSA goes on to say
that if the item you receive isfood or shelter, then the value you receive because of the payment is
in-kind support and maintenance. Subsection (g) may not fit the example of payment of a loan
because acredit card company isnot a“supplier.” Additionally, (g) does not make sensein thelight
of Hickman v. Bowen, 803 F.2d 1377. In Hickman, the 5th Circuit affirmed that there was no reason
to treat cash and in-kind income any differently. Taking that finding a step further, the court
reasoned that both cash and in-kind income (i.e. food shelter) could be subject of a bonafide loan.
Following Hickman, SSA issued Acquiescence Ruling (AR) 88-7(5) instructing the worker to
document a claim that in-kind support and maintenance was a loan when there is a bona fide
intention to repay. POM S 00835.482 sets out the criteriafor documenting aloan of food and shelter.
So you can loan a person food with the promise that the person will repay you for the food, but (g)
leads oneto believe that you cannot payoff someone’ sloan when those funds were used to purchase
food.

Notwithstanding the above logic, Dalas Regional officials have stated that a person could
pay acredit card bill but if the credit card statement detail is reviewed by SSA and the payment
included payments for food or shelter charges, then the caseworker would conclude that there was
disqualifying income for those food or shelter items. In fact, one trustee has reported to methat the
caseworker has requested the credit card detail in an audit. Thus, if the beneficiary chargesfood or
shelter payments on the credit card, the trustee could pay all but these specific payments

Instead of wading through the minefield of loans and credit cards, the trustee might ask the
family to submit alisting of all expenditures over the last 2-3 months to determine why the family
cannot stay within the extravagant SSI budget. Keep in mind that items such as phone hills, dry
cleaning, cable television, painting, plumbing, gasoline are not considered part of the “food &
shelter” prohibited distributions. Thus, after review, there may be distributions that the trustee could
make directly to the provider that would free up funds to pay the food bill.

9. Vacation: Trust beneficiary wants the trustee to pay for the family to go on
vacation. The payment will include payment for meals and hotel lodging. Can the trustee make
these distributions without causing the beneficiary to lose eligibility? Yes. 20 CFR 8416.1149 sets
out the rule. “However, if you receive in-kind support and maintenance only during a temporary
absence we do not count it since you are till responsible for maintaining your permanent
guarters during the absence.” POMS SI 00835.040 further clarifies that atemporary absence (e.g.,
a vacation) may not extend past the end of the calendar month following the month in which it
begins.

10. Natural Disasters. Recently, we have seen the uncertainty that arises when a
natural disaster strikes. The federal rules address the Hurricane Katrina and Rita issues of paying
for food and shelter. 20 CFR 8416.1150 sets out how SSA treats receipt of income in a major
disaster. “The Disaster Relief and Emergency Assistance Act and other Federal statutes provide
assistanceto victimsof mgjor disasters. ...(1) We do not count the value of support and maintenance
(in cash or in kind) received from a Federal, State, or local government source, or from a disaster
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assi stance organi zation, and the one-third reduction rule does not apply if-(i) Y ou livein ahousehold
which you or you and another person maintain as your home when a catastrophe occursin the areg;
(if) The President of the United States declares the catastrophe to be a major disaster for purposes
of the Disaster Relief and Emergency Assistance Act; (iii) You stop living in the home because of
the catastrophe and within 30 days after the catastrophe you begin to receive support and
maintenance; and (iv) Y ou receive the support and maintenance whileliving in aresidential facility
maintained by another person.” Id.

There are additional exceptionswhen a person receives support and maintenance (in cash or
in kind) from a private source. “We do not count the value of support and maintenance (in cash or
in-kind) received from any other source, such as from a private household, and the one-third
reduction rule does not apply for up to 18 months after you begin to receiveit if- (i) Youlivein a
household which you or you and another person maintain as your home when a catastrophe occurs
inthearea; (ii) The President of the United States declares the catastrophe to be amajor disaster for
purposes of the Disaster Relief and Emergency Assistance Act; (iii) You stop living in the home
because of the catastrophe and within 30 days after the catastrophe you begin to receive support and
maintenance; and (iv) Y ou receive the support and maintenance whileliving in aresidential facility
(including a private household) maintained by another person. Id.

“(c) Other assistance you receive. We do not consider other assistance to be income if you
receiveit under the Disaster Relief and Emergency Assistance Act or under another Federal statute
because of acatastrophe which the President declaresto be amajor disaster or if you receiveit from
aState or local government or from adisaster assi stance organization. For example, you may receive
paymentsto repair or replace your home or other property. (d) Interest payments. We do not count
any interest earned on the assi stance payments described in paragraph (c) of this section.”

11. Wedding cake and invitations or Love -- Thailand Style. One trust officer
received arequest to purchase awife out of the principal of acourt created supplemental needstrust.
The Beneficiary — who had never been very social — wanted a wife and found that he could
purchase one from Thailand. Problem was that according to Thailand law — the beneficiary must
go to Thailand for at least 90 days before the deal could be finalized and meet with the ministry of
matrimony. This Beneficiary was receiving Supplemental Security Income (“SSI”), a needs-based
government benefit. Social Security Administration law says that SSI recipients cannot go out of
the country for more than 30 days at atime. He had a severe medical condition and could not afford
to be off of hisMedicaid for an extended period.

a The Trustee became counselor and convinced the Beneficiary that
shortly after arriving in America, the Thai wife would become Americanized which would probably
end up as a poor investment.

b. If, in addition to or instead of receiving SSI, a disabled adult was

receiving Disabled Adult Child (“DAC”)/ Childhood Disability Benefits (“CDB”) based on the
parent’ swork record, the beneficiary would lose DA C/CDB upon marriage. (Califanov. Jobst, 434
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U.S. 47 (1977). If the DAC/CDB is based on aretired worker’ s work record, then the child would
get 50% of theworker’ s Social Security amount which isoutside of any payment paid to the worker.
If the DAC/CDB is based on a deceased worker’ swork record, then the child would get 75% of the
worker’s Socia Security amount which could be up to $1800, tax free money, per month. (20 C.F.R.
8353(a)). While payment for wedding invitations and wedding cake might not result in a breach of
trust or fiduciary duty, it would certainly warrant discussion.

12. HannaMontana or Rose Bowl Tickets. A trustee of a SNT was the father of
the disabled teenage girl. The trustee made expenditures for items that would make his
daughter/beneficiary happy, including asnowmobile and ticketsto see Hanna Montana. Asin Texas,
the Minnesota court required the trustee to account to the court on an annual basis.**” On review,
the district court denied distributions for asnowmobile and Brittany Spearstickets while approving
the purchase of abicycle and payment of other outings. The Court of Appealsruled that the district
court’s disallowances were arbitrary stating: " Whether Hanna Montana concert tickets are an
appropriate expenditure for a 14-year-old," the court writes, "requires an exercise of discretion:
parents of disabled and non-disabled children are constantly faced with such discretionary decisions.
.. we conclude that [Mr. Collins] exercised, but did not abuse, his 'sole discretion’ in providing a
child's snowmobile and concert tickets for Jennifer."**®

13.  Paymentsafter beneficiary dies. What payments can the trustee make out of
an SNT after the beneficiary dies? Thetrusteewill, of course, ook to the trust document. But what
if there are allowabl e distributions that do not conform to program rules. Following the death of a
beneficiary, there are certain expenditures that the trustee may make prior to reimbursing the state:
(1) “Taxes due from the trust to the State or Federal government because of the death of the
beneficiary;” and (2) “Reasonable fees for administration of the trust estate such as an accounting
of thetrust to acourt, completion and filing of documents, or other required actions associated with
termination and wrapping up of the trust.” POMS Sl 01120.203.B.3.a.  Notwithstanding the
provisions for distributions in the trust document, expenditures that are not allowed after the
beneficiary’ sdeath are: (1) Third party debt, (2) funeral expenses, and (3) distributionsto residual
beneficiaries. POMS SI 01120.203.B.3.b. Thus, it would be extremely important for atrustee to
look to prepay afuneral for abeneficiary.

Shewry v. Arnold, 22 Cal. Rptr. 3d 488 (Cal.App. 2004, no writ) is an interesting case of
note. In this case, mother had funded SNT.. Mother died leaving adult disabled child. Trustee
distributed al funds from trust just before mom died to the disabled daughter except $2.31. State
demanded reimbursement from the trustee but trustee refused to reimburse state. State sued. The
Court said 1396p(b)(1) controls for estate recovery and there is no estate recovery when thereis a
surviving disabled child.

14.  Anticipate needs. Beneficiary of the supplemental needstrust is an adolescent
with anger control issues. The trustee made a routine visit and found holes in the wall along with
a stove with no stove door creating expensive repair bills for the trust to pay. While having the
houseand stoverepaired, it may beappropriate to obtai n counseling for Johnny Beneficiary for anger
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management. Additionaly, it might even be justifiable to pay for counseling for the family or at
least the caretaker to help manage JB’s anger. Employment of a case manager to evaluate the
situation might also prove cost effective in the long run.

H. SUPPLEMENTAL TRUST PROVISIONS.

1. Annual Care Report. A supplemental needstrust isjust that—for supplemental
needs. But how would a trustee know over a beneficiary’s lifetime, just what the beneficiary’s
supplemental needs are? One might include a provision in the trust document that requires “an
annual care report by alicensed socia worker or therapist reporting on the beneficiary’ s qualify of
life, goals, care, options, objectives, concerns, desires and other key factors....” **°

2. Care coordinator. A care coordinator may be advisablein order to advise the
trustee on the special needs of the beneficiary. “Care coordinators pull together many fragmented
pieces of legal plus social plus medical care and can often identify gaps and safety nets.” %

3. Life Insurance on parent on caregiver’slife. Including aprovision that alows
the trustee to purchase aterm life policy on the parent or caretaker’s life would provide additional
fundsin the event of an untimely death.

4, Congress, death and the estate tax. The Estate Tax although gradually
repealed has a sunset provision in 2011. As the law exists as of January 2006, the estate tax
exemption for an individual was $2,000,000 for years 2006-8, $3,500,000 for 2009 and no estate tax
as of $2010. In 2011, the estate tax repeal expires and the exemption was to revert to a $1,000,000
exemption amount. However, on December 17, 2010, President Obama signed into law the “Tax
Relief, Unemployment Insurance Reauthorization, and Job Creation Act of 2010” which sets the
federal estate tax exemption at $5,000,000 per person. Thisact isonly set to beinforcefor 2 years.
When creating atrust, especially a self-settled trust funded with a structure, the practitioner should
take care that any estate tax issues are addressed at funding. Where there is a possible estate tax
issue with a structure, practitioners generally agree that a 50% commutation clause in the annuity
product would probably be sufficient when coupled with other trust assetsto pay estate tax.

5. Payment of the funeral and attendant expenses. The trust should have a
provision that allows payment of funeral and attendant expenses or the trustee should prepay all
expenses prior to termination of the trust.

6. Discretion to fund the Arc of Texas Master Pooled Trust. The grantor may
create atrust for a disabled beneficiary naming an individual or bank as the trustee of the trust. At
some point in the administration of the trust, the trust assets may become too small to cost-
effectively manage for a corporate trustee or too complex for an individual to manage. The grantor
canincludeaprovision in thetrust document that allowsthetrusteeto transfer the corpus of the trust
to the Arc of Texas Master Pooled Trust."*

7. Doctrine of Worthier Title. Remember the Doctrine of Worthier Title? How
long hasit been since thisissue has arisen? Many of us have not thought of this Doctrine since law
school. Recall that the Doctrine of Worthier Title providesthat if the grantor isthe sole beneficiary
then thetrust isrevocable. Under common law, leaving an estate to heirs would not be a remainder
but actually areversion to the grantor and his progeny. Texas has abolished the doctrine by statute
in Texas Property Code 85.043, leaving it isarule of construction—that isto say, the court will look
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a the intent of the Grantor. That said, the Social Security Administration relies on state law to
determine if, under state law, by naming heirs or the grantor’s estate as the taker on the grantor’s
death resultsin areversion as opposed to aremainder. If thereisno remainder beneficiary, then the
grantor is the sole beneficiary and the trust is revocable, regardless of the wording of the trust. In
Texas, creating a grantor trust is often by Statute, as is discussed throughout this paper—Texas
Property Code §142.005 or Texas Probate Code §8867. Those statutes require that at the death of the
grantor, the trust proceeds be paid to the grantor’ s estate representative.'*

The current Dallas regional POM S supplement provides some guidance on whether or not
atrust isrevocable. Theterms, “heirs’ and “next of kin” are generally not considered “residual
beneficiaries’ following the old common law rule. Terms such as “children,” “descendants’ and
“issue” meet the residual beneficiary definition. But as noted above, State statutes require that the
remaining funds in the trust be paid to the estate representative which could easily be considered a
reversion to the grantor and leading to a determination that the trust is revocable.

This author certainly advises following the statutory requirements. But the following case
may be instructive. In Kemble v. Barnhart,** the Illinois Federal District Court was reviewing
whether or not adetermination that a Supplemental Needs Trust wasrevocable. Since 1986, Kemble
had been considered disabled by SSA. In 1997 Kemble recovered funds from apersonal injury suit
which were placed in a SNT pursuant to a court order. The court was the grantor and Kemble's
sister was named the trustee. Kemble was the primary beneficiary and the State was the sole
successor beneficiary. The trust contained a State payback provision. 1n 1998 Kemble gave notice
that she was the beneficiary of the SNT. The Assistant Regional Commissioner asked for alegal
opinion from the Office of General Counsel. 1n 1999, the Commissioner concluded that the principal
inthetrust should be considered aresourcefor SSI purposes, because as grantor and sole beneficiary,
Kemble could revoke the trust and use the trust principal for her support. Thus, in 1999, she was
deemed ineligible for benefits. Kemble went through the administrative appeal processand in 2001
filed for ajudicia review of the denial of SSI digibility and an opinion was issued in her favor in
March 2004 (resulting in 5 years without benefits).

The pertinent trust provisions stated:

“Pursuant to Art. 3 below, the State of Illinois is the sole successor
beneficiary and accordingly, shall receive all amounts remaining in
the trust upon death up to an amount equal to the total assistance paid
on her behalf....”

“Unless sooner terminated by exhaustion of corpus, or otherwise, the
trust shall terminate upon the death of Kemble. Specificaly in
accordance with 42 U.S.C. 8139%6p(d)(4)(A) and lllinois
Administrative Code, the Trust assets remaining at death of Kemble
shall be paid to the appropriate state agencies, as reimbursement to
the State of Illinoisfor benefits provided to Kemble during Kemble's
life. Any assetsremaining after reimbursement to the State are to be
distributed to Kemble's estate.
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“The ALJ found that "the naming of the state of Illinois as sole beneficiary of the trust, to
repay Medical Assistance received, does not create a named residual beneficiary of the trust.” ®.
13)....The ALJs reasoning would be more persuasive if nothing in the Trust indicated an intent to
go beyond what was required to create a Medicaid Trust. The ALJ improperly disregarded the
unambiguous Trust language which indicates an intent to do more than just preserve Kemble's
eigibility for Medicaid benefits. Kemble named the State of Illinois as the "sole successor
beneficiary,” which was not necessary to qualify for Medicaid benefits....Here, the Trust did not
merely require that upon Kemble's death, the Trust would reimburse the State for M edicaid benefits
paid on Kemble's behalf. Kemble specifically named a particular entity, the State of Illinois, asthe
"sole successor beneficiary.” Under the Commissioner's own policies, this designation is specific
enough, and the Trust is irrevocable. The Commissioner asserts that if Kemble had named other
beneficiaries, such as family members, to receive any remaining assets after the State was
reimbursed, the Trust would beirrevocable. Def's Memo., p. 14. The Commissioner's position that
the Trust must specify a particular person as opposed to aparticular entity astheresidual beneficiary
to be deemed irrevocable has been explicitly regjected by POMS S| CHI101120.200(D) which
recognizes that specially named entities are considered beneficiary.”

V. SELF-SETTLED SPECIAL NEEDSTRUST. A trust funded with fundsbelonging to the
grantor or the grantor’ s spouseis a self-settled trust.'** A self-settled funded SNT is alowablein
light of the self-settled trust exceptions created in OBRA’ 93 and previously described asthe®A” or
“C” trusts."®

A. FUNDING THE SELF-SETTLED SNT.

1. Funding with grantor’s current funds. Assume that the Applicant owns
countable assetsin excess of the Medicaid/SSI cap (in most cases $2000). If an individual isunder
the age of 65, the assets could be transferred to a SNT for the benefit of the beneficiary without
incurring transfer penalties, provided the trust complied with the provisions of the “A” or “C”
statute.’*® Funding aself-settled “A” or “C” trust would haveto be closely scrutinized in light of the
Trust exception rules outlined in Section 111.C.4. of this paper.

2. Funding withapersonal injury recovery. Fundsfromapersonal injury recover
may beusedtofunda“A” or “C” trust. Prior to OBRA’ 93, personal injury fundswere paid directly
intoaSNT by adefendant rather than paying the fundsto the disabled plaintiff and then the plai ntiff
funding atrust. Some states took the position that if the funds did not come into the hands of the
plaintiff, thefundsdidnot “belong” to theplaintiff and therefore, thetrust wasnot aself-settled trust.
OBRA’93 made it clear that funds from a persona injury recovery belong to the plaintiff and
therefore, the trust will be considered self-settled.*’

a Funding with a structured settlement arising from a personal injury
recovery.® “Structured settlements are settlements in which there is typically an immediate lump
sum payment, followed by a series of multiple payments over time, rather than a single lump sum
cash settlement.”**® The structure, when obtained at settlement of litigation, can be paid over time,
tax free.™ “There are till further tax advantages to the use of a structure. If the plaintiff were to
settle for alump sum, the money received would be tax free. In most cases, however, the plaintiff
will not spend al of the money on thefirst day, but will probably invest a substantial portion of the
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settlement proceeds in someinvestment vehicle, evenif it is as simple as a Certificate of Deposit.
The earningson any suchinvestment will be subject to taxes, leaving the plaintiff with areduced net
recovery. Had the principal been invested by the defendant [in a structure paid out as an annuity
stream of income], themonthly benefitsgenerated would betotally tax free.” ™ Theinitial lump sum
settlement proceeds can be used to fund a SNT with the annuity payments paid to the trustee.
Additionally, the trustee should not claim a commission on the collection of the annuity since the
structured is areturn of principal.

b. Funding with aMedicare set-asidetrust. Currently, when anindividua
receives Workers Compensation benefits and Medicare payments during disability, any recovery for
future medicalsin a persona injury suit must be paid into aMedicare set aside trust. Medicare will
not pay for future medicalsuntil the Medicare set aside trust is exhausted. The provisions of the set
asidetrust allow paymentsfor only those items that would be alowed under agovernment Medicare
program. There has recently been some discussion about the Social Security Administration taking
the position that when ajudgment in the persona injury lawsuit recovers specific future medicals
for an individual, that recovery must be directed to a Medicare set-aside trust before Medicare will
pay future medicals. Itisnot at al unusual to use fundsin a SNT for the purchase of a house and
a van equipped with a lift resulting in distributions of about $300,000. There has been a recent
undocumented incident in Arizona where the Medicare program contacted the Personal Injury
attorney reguesting an accounting of expenditures that have been made out of the future medicals
that were recovered.™ Thus, anyone dealing with personal injury funds held in trust should be alert
for any changesin the Medicarerules.

3. Divorce. In adivorce action, there will be an equitable division of assets
between the spouses and child support will be considered for minor and even adult disabled children.
When representing a client who is disabled or who has a disabled child, the attorney should at |east
consider steps that might be taken to preserve eligibility for governmental benefits.

a Spousal division of assets and maintenance. The Texas Family Code
requiresajust and right division of assets upon adivorce.**® Additionaly, acourt may grant monthly
maintenance to a spouse during separation or after marriage.™  But if the spouse is disabled,
additional income or assets may cause the spouse to be disqualified for valuable governmental
benefits. The Family Codeallows partiesto enter into settlement agreementsincident to divorce.™
The counselor would best serve the client to at least consider the possible creation and funding of
aSNT in the divorce action to preserve the client’ s eligibility for benefits.

b. Child support. The Texas Family Code aso provides for support for
aminor child and adisabled adult child.**® In fact, section 154.301 allows a court to order payment
of child support after age 18 upon afinding that: “(1) the child, whether institutionalized or not,
requires substantial care and personal supervision because of amental or physical disability and will
not be capable of self-support; and (2) the disability exists, or the cause of the disability is known
to exist, on or before the 18th birthday of the child.” There is no requirement in the statute to
determineif such an order would cause a child to lose va uable governmental benefits. Infact, when
adisabled person reaches 18 years of age, that person can apply for SSI and with SSI benefits obtain
valuable no-cost health care through the Medicaid program. An even more valuable Medicaid
waiver program is the Community Living Assistance and Support Services program designed
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specifically for persons whose onset of a developmental disability occurred prior to age 22. This
author believesthat failure to consider eligibility issues asthey relate to child support could lead to
attorney liability for loss of benefits.

B. WHO WILL FUND THE SELF-SETTLED TRUST? In order to fund a self-settled SNT,
one must utilizethe“A” trust or the“C” trust. Who signsthe trust document. The“A” trust statute
specifically states that the trust is created by a parent, grandparent, guardian or court.”> While the
self-settled trust provisions have already been discussed in Section I11, infra, one should keep in
mind that often ajudge must be convinced of the appropriateness of thistrust. In acase out of New
York, the judge refused to alow the creation of a SNT since the ward’s income exceeded her
necessary expenses. The judge noted that “thisisunlike asituation in which it is demonstrated that
the expenseswill exhaust an incapacitated person’ s funds, thus rendering them impoverished. Here
it appears that there are sufficient funds to meet [her] needs and to provide ‘luxuries as might be
supplied by a SNT.”**®

C. SUBROGATION.

1 Medicare. If Medicare pays for the medical expenses (i.e., doctors fees,
hospitalization costs and other medical expenses) of a claimant arising from a personal injury, then
that Medicare expenditure is subject to recovery if the claimant should receive a settlement of a
claim or collect on ajudgment.* Theright of subrogation is statutory and is more compelling than
the common law right of subrogation.’®® Medicare's superior subrogation right takes priority
over other claims.*®*

During the past few years, there has been much controversy over whether or
not Medicare had aright of subrogation in every instance. In Thompson v. Goetzmann, the plaintiff
sued hip prosthesis manufacturer for products liability and settled for $256,000 with no itemization
of basis for settlement. Medicare had paid over $140,000 in medical expensesin connection with
plaintiff’s hip surgery. When settlement proceeds were distributed without satisfying Medicare's
clam, Medicare filed lawsuits against prosthesis manufacturer (from whom it sought double
damages), plaintiff and plaintiff’s counsel seeking recovery of settlement proceeds. Medicare cited
the Secondary Provider statute (“MSP statute”) and insisted that it creates aright in Medicare to
secure reimbursement from personal injury, products liability and any other tort recovery for
payments that Medicare made as a result of the injury. Federa District Court dismissed the
government’s claims, holding that the MSP statute addresses only insurance plan payments or
payments under a plan of self-insurance. Government appeal ed, asserting that the hip manufacturer
was “self-insured for its liability to” plaintiff. Circuit Court of Appeals affirmed the lower court
holding, noting that the government’s position has been soundly rebuffed by every District and
Bankruptcy Court addressing the question. If the product liability/personal injury payments are not
pursuant to a plan of insurance the M SP statute does not apply. Furthermore, the mere fact that the
government is given aright to pursue a personal injury action on behalf of a Medicare beneficiary
(the Medical Care Recovery Act--42 USC section 2651-53) does not mean that the government has
acquired some sort of lien against the proceeds of the litigation.
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In response to Goetzmann, Congress enacted the “ Elder Law Attorneys Continued
Employment Act” otherwise known as the Medicare Prescription Drug Bill. On December 8, 2003,
President Bush signed the Medicare Prescription Drug, Improvement, and Modernization Act of
2003 (Medicare Act of 2003), Public Law No. 108-173. Thislegislation contains section 301 which
essentially repeals Goetzmann. Medicare secondary payer provision “expands the definition of
"primary plan" which has the obligation to pay first beyond a group health plan, large group health
plan, workers compensation plan, automobile or liability insurance policy or plan (including aself-
insured plan) or no fault insurance. Now, an entity that engages in a business, trade, or profession
isdeemed to have aself-insured plan if it carriesits own risk, whether by failure to get insurance or
otherwise, in whole or in part.”**  Additionally, “ The Act expands those who have an obligation to
reimburse Medicare for conditional payments to include a primary plan and an entity that receives
payment from a primary plan, such as the attorney who receives payment from the primary plan.
Responsibility of a primary plan to make payment may be demonstrated by a judgment; a waiver,
or release of payment included in a claim against the primary plan or the primary plan's insure.
Reimbursement must be made before the expiration of the 60-day period beginning on the date
notice of, or information related to, a primary plan's responsibility for payment is received, or else
Medicare canimposeinterest. The Act also expandsthe parties against whom M edicare may recover
payment to include any or al entitiesthat are or were required or responsible to make payment under
aprimary plan.”** Finaly, “These provisions are made effective as if included when the amended
M edicare Secondary Payer provisions were enacted in the 1980's.” ***

To determine the subrogation amount, one should contact
TrailBlazer Health Enterprises
Medicare Secondary Liability
P. O. Box 9020
Denison, TX 75021-9020
(903) 463-0641 (8:00 a.m.-noon, M-F)
(903) 463-0642 (fax)

When requesting the subrogation amount, the request should include “the
beneficiary’s name; the beneficiary’s HIC number (usually the Social Security number, but not
always); the date of the accident or onset of illness involved in the liability claim; a description of
the type of injury or illness; and medical authorization.™ Medicare should respond to the inquiry
within 45 days. ** If the Medicare subrogation right is not paid and Medicare must take legal steps
for recovery, the subrogation statute allows Medicare to recover double the amount of its claim.™’
The subrogation claim may be waived if waiver would be in the Medicare secondary payor
program’ s best interest'® or based on afinancial hardship.*®

2. Medicaid. According to Texas law, the Medicaid program has a right of
subrogation on proceeds that are recovered by the recipient for payments Medicaid has made for
medical services.' But the Medicaid program has more than aright of subrogation. Texas law
provides that "the filing of an application for or receipt of medical assistance constitutes an
assignment of the applicant's or recipient'sright of recovery from: (1) personal insurance; (2) other
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sources; or (3) another person for personal injury caused by the other person's negligence or wrong."
Trying to nail down the distinction between subrogation and assignment is like trying to nail water
onto the side of abarn. However, one foreign court hung a bucket when it defined the differences
asfollows: “Thereisa controlling differencein Missouri between the assignment of a claim and
subrogation to a claim. When there is an assignment of an entire clam there is a complete
divestment of all rights from the assignor and a vesting of those same rightsin the assignee. Inthe
case of subrogation, however, only an equitable right passesto the subrogee and the legal titleto the
claimis never removed from the subrogor, but remains with him throughout.”*”* Thus, if one were
to apply the Missouri distinction between assignment and subrogation, the Texas statutory
assignment results in the recipient’s entire claim belonging to Medicaid up to an amount paid out
on behalf of the recipient before the recipient has any right to recover.

In Texas Dept. of Health vs. Buckner, the Court held that “once the Buckners
received Medicaid assistance for lesha's medical treatment, any cause of action or right of recovery
arising from her injury, up to the amount the TDH expended for her care, was assigned to the TDH
as amatter of law.’ The question then arises, can a properly drafted claim limited to pain and
suffering, omitting any past medical expenses foreclose recovery by Medicaid? In Buckner, the
Medicaid program’ sright to recover specifically included therightsto “any claim filed on behalf of
or payment madeto aMedicaid recipient for injuriesrequiring Medicaid servicesincluding payments
for mental anguish, pain and suffering, and future medical expenseswhen theinjury causing the need
for Medicaid services was the basis for those claims or payments.”*”® This broad right of recovery
was based on the Texas Administrative Code section 28.101, Title 25. However, effective
September 1, 2001, section 28.101 and similar sections were repealed and replaced by Title 1,
Chapter 354J."* The specific provisions of section 28.101 defined recoverable medical services as
including payments for “mental anguish, pain and suffering and future medical expenses.” The
author finds no clear definition of medical servicesin the new Chapter 354J. However,in1 T.A.C.
§354.2322, a provider, for billing purposes, is required to determine “at the time services are
delivered or at any time thereafter, whether the services being provided to the recipient are aresult
of injuries caused by aperson who isor may be liable for payment for the services’ not limiting the
servicesto medicals. So, thisauthor believesthat thereis an open question as to whether the intent
of changing the administrative rules in 2001 was to overrule that portion of Buckner that required
payment from thetotal recovery or if Buckner istill good law.'” Prior to disregarding the Buckner
holding, a practitioner should review the relevant Texas Administrative Code sections that became
effective September 1, 2001'" including section 354.2315, Title 1, that provides. “The department
must be paid al amounts owed under this chapter [354J] prior to placing any proceeds from athird
party into atrust created under the provisionsof the Social Security Act 81917(d)(4) (codified at 42
U.S.C 1396p(d)(4)), unless the department agrees otherwise.”

Under the Texas Administrative Code effective September 1, 2001, the Medicaid recipient
has an affirmative duty to notify Medicaid of any unsettled or pending claim.”” An Attorney or
Representative of the recipient has aduty to notify the Medicaid program “within 45 days from the
date the attorney or representative undertakes representation of the recipient, or from the date a
potential third party is identified.”'® Section 354.2315 sets out the requirements of the notice.
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Finally, under the new administrative code section, there is alimitation on the amount of attorney
fees recoverable. Keep in mind that the claim was assigned to Medicaid by the recipient and so
representation of arecipient recoversfunds belonging to Medicaid. The attorney fees paid out of the
amount recovered by Medicaid is limited to 15% of the entire amount recovered on behalf of the
Medicaid program.’” Reimbursement for expenses are limited to “reasonable”’ expenses. The fee
limitation will not be problematic if the gross recovery is sufficient to pay the Medicaid claim and
attorney fees. The problem of obtaining attorney fees and expenses arises when the Medicaid claim
equals or exceeds the recovered amount.

Recovery can be claimed for two separate payments that were advanced as
aresult of an injury. To determine the recovery amount, one should contact

l.
(increase in nursing hometile rating)
Texas Department of Aging and Disability Services
TDSRecovery
Mail Code Y 948
P. O. Box 149081
Austin, Texas 78714
(512) 490-4680 or (512) 490-4635

Il
(doctor, hospital and medical expenses)
Texas Medicaid and Healthcare Partnership
ATTN Tort Department
Mail Code AQ7
P.O. Box 202298
Austin, Texas 78720
(512) 506-7559

3. Hospital Lien. Texas Property Code 855.002(a) creates a statutory right of
subrogation on a claim or cause of action of an injured party who is injured as a result of the
negligence of another person or entity. This statute includes aright of action against anyone who
pays or receives the funds, including against attorneys.**°

D. TROUBLESOME TRUSTS.

1 Medicaid Qualifying Trust (“MQT"). Thistrust sounds pretty good—medicaid
qualifying trust. One would think that such atrust would help one qualify for medicaid. Not so.
A MQT *“is one that the client, his spouse, guardian, or anyone holding his power of attorney
establishes using the client's money. The client isthe beneficiary of aMedicaid-qualifying trust. A
Medicaid-qualifying trust is one that was established between June 1, 1986, and August 10, 1993.

43



Trusts which meet the MQT definition and were established prior to June 1, 1986, are treated as
standard inter vivos trusts.”*®*  The Consolidated Omnibus Budget Reconciliation Act of 1985
(“COBRA 1985" - Public Law 99-272) “states that distributions from Medicaid-qualifying trustsare
considered available to the client whether or not distributions are actually made. The amount
availableisthe maximum amount the trustee could disburseif he used hisfull discretion under terms
of the trust. If distribution is not made, the maximum amount the trustee may distribute if he used
hisfull discretion under terms of thetrust is considered an available resource. If trusts do not specify
an amount for distribution, and if the trustee has access to and use of the principal or the income
from the trust, then the entire amount is considered an available resource that may be used for the
client's benefit.”**

2. Revocable (living) Trust. A revocable trust is generally a self-settled trust
created by anindividual for the benefit of that individual and funded with theindividual's own funds.
Whilea"Living Trust" isan excellent tool as a management trust, the author would not generaly
recommend a"Living Trust" as a device to plan for Medicaid long term care benefit eligibility.

When asingle person transfers assetsinto aliving trust, HHSC takes the position that so long
asthetrustisrevocable, it isasif the person still ownsthe assets (because the person can revokethe
trust at any time).*** So when the single person applies for medicaid, the assetsin the revocabl e trust
will be countable toward eligibility.

The Texas Medicaid program has historically extended the residence exemption to an
individual’s home, even though the legal owner is arevocable trust. However, this practice was
inconsistent with CM S guidance, which states that the homestead of an institutitonalized individual
which is placed in a revocable trust becomes a countable asset. [CMS, Sate Medicaid Manual
§3259.6.F.] Effective December 1, 2006, HHSC began following CM S guidance by counting a
home placed in arevocable trust as a resource to the extent of its market value. For applications
filed on or after December 1, 2006, homestead property in a revocable trust is a countable asset.
Beginning with annual redetermination packets mailed on or after December 1, 2006, any Medicaid
recipient who has his’her homein arevocabletrust will receive advance notice that failureto remove
the home from the trust may affect digibility. 1f the homeisnot legally removed from the trust by
the annual redetermination date, it will be counted as an asset. If theindividual is denied Medicaid
at redetermination, owing to the homestead in the trust, and if the home is subsequently removed
from the trust and re-established as a homestead, when the individual re-applies for Medicaid its
equity value must be determined. If the equity value exceeds $500,000, the individua will be placed
in“Mason Manor” (Vendor Number 5997). Thismeansthat theindividua will receiveal Medicaid
benefits except vendor paymentsto the nursing home. [HHSC, LTC Medicaid Bulletin Number 07-
05, Homesteads Transferred to Trusts,” November 21, 2006, pp.2-3]

When spouses transfer their assets into arevocable living trust, there is no transfer penalty
so long as the spouses can recover the property from the trust. However, when the first spouse dies,
if the trust requires that the deceased spouse’’ s property must pass into an irrevocable trust for the
surviving spouse, such atransfer could result in aMedicaid disqualifying transfer penalty applied
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against the surviving spouse (even if the decedent’ strust for the surviving spouse had supplemental
needslanguage). Thisisbecause when spouses create an inter vivostrust, the assetsin thetrust are
considered assets of both spouses, disregarding the sole management community and separate
property character of the asset. Thefedera statute defines an asset as one belonging to the applicant
or the applicant’s spouse.’®* Therefore, if one spouse predeceases and the trust provides that the
deceased beneficiary’ s sole management community property and separate property is transferred
to atrust for the surviving beneficiary (surviving spouse), the assets funding theirrevocable trust for
the surviving spouse could be considered by HHSC as assets bel onging to the surviving spouse, thus
creating an irrevocable grantor trust subject to the grantor trust rules.'®

While a spouse cannot create an inter vivos trust for the other spouse to protect resources,
aspouse may leave alegacy in atestamentary SNT for the benefit of the surviving spouse, and those
assets should not be countable resources to the surviving spouse.

3. Trigger Trust. “After the passage of the COBRA 1985 Medicaid qualifying
trust rules, sophisticated elder law practitioners started drafting trust language to circumvent the new
law. One such technigue was known as the ‘trigger trust.” A trigger trust isatrust under which the
trustee's discretion to make paymentsto abeneficiary isterminated if the beneficiary entersanursing
home or appliesfor Medicaid. Because the trustee no longer has the authority to make discretionary
payment'sto the beneficiary, theincome and principal of the trust would not be considered available
under the COBRA rules.”*®* Changes to the Medicaid provisions enacted in the Omnibus Budget
Reconciliation Act of 1993 made the trigger trust an ineffective means of planning.

E. TRUSTEES. Choosing atrusteeis, without saying, an important decision.

1. Corporatetrustee. Texas Property Code §142.005 (creation of a management
trust for a minor or incapacitated person by ajudge) and Texas Probate Code 8867(creation of a
management trust for a minor or incapacitated person by a guardian) require the appointment of a
corporate trustee except in very limited situations. Therefore, prior to obtaining court approval of
either of these two trusts, one should bring the proposed corporate trustee and the beneficiary or the
beneficiary’ s caretakers (parent or spouse) together so that everyone has a clear understanding of
beneficiary goals and trustee capabilities.

The beneficiary or if the beneficiary is mentaly incapacitated, the
beneficiary’ s family or legal guardian, may be uncomfortable with the appointment of a corporate
fiduciary, concerned that while the trustee's policies are presently acceptable, a change of policy
could deviate from the grantor’s intent. With these concerns, the grantor could consider the
appointment of a“Trust Protector.”*®” A trust protector is the “guardian angel” watching over the
administration of the trust with the power to remove the trustee for any reason and appoint
another trustee. One purpose of atrust protector is to give the grantor some measure of assurance
that if the trustee does not administer the trust in the way the grantor intended, the offending trustee
can be removed and another appointed in its place. The trust protector is not a trustee and has no
interest in the trust.™®  Of course, the trust document should clearly define the role of the trust
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protector, including language defining the trust protector’sliability, if any.”® In drafting the scope
of the trust protector’s power, the drafter should take care not to give the trust protector a genera
power of appointment to avoid theinclusion of thetrust corpusin the estate of the trust protector.*

2. Individual Trustee. Under some circumstances, one might wish to appoint
an individual asthe trustee of atrust. It is often appropriate to name an adult child the trustee of a
testamentary trust for the benefit of asurviving spouse, especialy when thetrust corpusisrelatively
small.

Prior to 2001, the Texas Probate Code required the appointment of a corporate trustee when
a guardian petitioned the court to create a management trust for the Ward's assets.  Effective
September 1, 2001, the Code alowed the Court to appoint an individual as the trustee of a
management (supplemental needs) trust when (i) the corpus of the trust is less than $50,000 or (ii)
if the corpus of thetrust is greater than $50,000, an individual can be named as the trustee when no
corporate trustee will accept the trust. As of September 1, 2009, the statute was amended to
change the threshold amount from $50,000 to $150,000. The Probate Code provision requires the
individual trustee to post a bond in the amount of the corpus plus the anticipated annual income of
thetrust.'®

Finaly, if aparent or agrandparent createsan“A” trust for the benefit of anindividua under
the age of 65, that parent or grandparent theoretically can name an individua as the trustee.
However, the “A” trust is often funded with a personal injury recovery which requires ajudicial
review of the trust and its terms. In addition to areview of the trust by a judge, there is often an
attorney or guardian ad litem appointed for the beneficiary reviewing thetrust terms. It may bevery
difficult to obtain ad litem and court approval of the trust that puts the ward’s money in the hands
of aparent or other individual. If, for example, an attorney ad litem or guardian ad litem were to
recommend a parent serve as trustee of a trust funded with a minor’s assets, the ad litem may be
risking a subsequent malpractice action brought by an unhappy eighteen year old who discovered
that (i) funds had been used for the beneficiary’ s necessities in abrogation of the parental duty to
support,'* (ii) fundswereimproperly invested, or (iii) any number of complaints adisgruntled teen
may have against a parent.

3. Beneficiary astrustee. Clearly, abeneficiary should not serve as the trustee
of aSNT. Under the mgjor programs outlined in this paper (Medicaid, SS, etc.), if the beneficiary
can control the distribution of the funds, then those funds subject to the beneficiary’s control will
be deemed to be accessible assets and cause the beneficiary to lose eligibility for benefits.™

F. TAXING SELF-SETTLED SNT.

1. Grantor or complex trust. One crucia matter that must be addressed when
creating any trust is how that trust will be taxed. If thetrust is considered a grantor trust, then al of
thetrust’ sincome, credits and deductionswill betreated asif they belonged to the grantor, whether
or not theincomeisdistributed. IRC 8671. If, on the other hand, the trust is not a grantor trust but
a complex trust, then the income is generally taxed by using compressed tax brackets so that, for
example, net income in excess of $10,700 for 2010 will be taxed at a rate of 35%. Because of the
complexities of the IRC, the trustee should have some grasp of how the trust will be taxed in order
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to explain tape match anomalies to caseworkers®  Keep in mind that the Internal Revenue
Code definition of income™®is not the same as the Socia Security Administration definition of
income'®” or HHSC' s definition of income.® Therefore, a beneficiary would be well served to
have a trustee who can easily explain the differences at the annua review by agency
caseworkers.**°

2. Procedural matters. If the grantor’s funds are used in creating the trust and
the grantor retains certain interestsin thetrust, then the trust income will be taxed to the grantor.?®
TheRC regulations provide two optionsfor reporting income. Thetrustee can use the grantor social
security number to report income or the trustee can obtain a tax identification number for the trust.
However, if atax identification number isobtained for thetrust, the trustee must filea1041 fiduciary
income tax return each year reporting under the trust’s tax identification numbers. It has been
suggested that the following be included on the first page of the return:

“THISIS AN “INFORMATION ONLY” RETURN. In accordance with Sections
671-678 IRC 1986, dl income is taxable to the grantor, socia security #

The trustee should attach statements of income deductions and credits®® The trustee would then
send the statements of income, deductions and credits to the beneficiary/grantor to be included on
the beneficiary/grantor's form 10402  The trustee should keep in mind that the SNT
beneficiary or beneficiary’s caretaker may be unsophisticated. Even if the trustee has no
obligation for the income tax reporting of the beneficiary, the trustee should see that the
beneficiary understands that an income tax return must be filed. A letter from the trustee
reminding the beneficiary that the beneficiary must file an income tax return is NOT sufficient,
in this author’s opinion. A better course of action would be for the trustee to offer to assist the
beneficiary in engaging an accountant to facilitate the tax reporting. The cost for the accountant
could be paid out of the trust assets.

When the trust terminates, the trustee then must file afinal form 1041 noting the termination
of the trust and final distribution to remaindermen.®® Thetrustee will close the trust by forwarding
a form K-1 to the remaindermen, and file a form 56 to report the termination of the fiduciary
relationship.” If the trust is terminating because the beneficiary has died, “the final Form 1041 is
a complete return, not a flow through return, and includes the final remainder distribution and
costs.®®  The trustee must keep in mind that once the beneficiary dies, the trust then becomes a
complex trust with the unfavorable income tax treatment of compressed tax brackets.”®

VI. THIRD PARTY FUNDED STN. Assets belonging to someone other than the beneficiary
which are transferred to a supplemental needs trust are not generally counted as an asset for
eligibility purposes.® A third party funded SNT allows amother to set funds aside for her disabled
child or ahusband to leave funds for adisabled wife so that when death takes the grantor, the grantor
is till able to fund the specia care over and above the basics.”® A third party funded SNT does
NOT require a reimbursement to the State provision. Therefore, when the disabled beneficiary(s)
dies, the remaining trust corpus can be directed to other named beneficiaries or remaindermen.
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A. FUNDING THE TRUST

1. Inter vivos gifts. A third party may create and fund a SNT for an individual,
with theintent of having the funds used to supplement and not supplant governmental benefits. Inter
Vivos trusts are often created for family members with tax motives—to reduce the donor’ s taxable
estate while transferring family assets to intended beneficiaries.

a For the sole benefit of a disabled person. Under 42 U.S.C.
81396p(c)(2)(B) aperson applying for Medicaid benefits may transfer assets, without penalty, “...to
atrust established solely for the benefit of, the individual’s child...or to atrust established for the
sole benefit of an individual under 65 years of age who is disabled. *® If the disabled person is
receiving governmental benefits, the trust should be a supplemental needs trust.  The Texas
Administrative Code sets out the determination of whether an asset meetsthetransfer rules“for the
sole benefit” of an individual. “There must be a written instrument of transfer, such as a trust
document, which legally binds the parties to a specified course of action and which clearly sets out
the conditions under which the transfer was made, aswell aswho can benefit from the transfer. The
instrument or document must provide for the spending of the funds involved for the benefit of the
individual on abasisthat isactuarially sound based on the life expectancy of theindividual involved.
Yyhentheinstrument or document does not so provide, there can be no exemption from the penalty.”

b. Crummey Trust. Thetrust document for tax planning has often been
the®“ Crummey Trust.” A Crummey Trust creates apresent interest in the beneficiary thus effectively
removing the asset from the donor’s estate. In order to give the beneficiary a present interest, the
beneficiary must have aright to withdraw the present gift.

An examplewill illustrate the terms of aCrummey Trust and how that trust may also include
SNT provisions. Grandmother wishes to gift $13,000.00 per year to her grandson who is disabled
and receiving either SSI and/or Medicaid benefits. The grandmother createsa Crummey Trust with
special needs provisions for grandson, giving her grandson the right to withdraw the gift from the
trust during a 28 day period from the date of the gift. Under the Medicaid rules, the grandson’s
income cannot exceed $674 or $2,022 per month, respectively. If he gives away assets he owns, he
will be disqualified for monthly benefits by dividing the amount of the gift by $674 (for SSI cash
assistance) or $130.88 (Medicaid’'s daily rate), respectively. If grandmother were to transfer
$13,000.00 into the trust for her grandson and grandson withdraws the funds, he would have
disqualifying income in the amount of $13,000 in the month of receipt and if he still owned the
money on the first day of the next month, he would be disqualified because of excess resources.
NOT ACCEPTABLE. If grandson did not withdraw the gift of $13,000.00, the effect would be a
transfer of resource to atrust, creating a disqualification period. NOT ACCEPTABLE. However,
if grandmother gavethewithdrawal right to another person—aremainderman the trust—-someone other
than grandson, Grandmother’s tax goals would be satisfied and grandson would have a funded
without loss of eligibility Language in the trust document that allows a trustee to distribute in-kind
exempt assets may also be away to continue a Crummey ***
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C. Insurance SNT. Parents are often concerned about what might happen
totheir disabled child after the parent dies. Their greatest fear isthat the child will be placed in some
dark, impersonal warehouse for the disabled when the parents are no longer present to protect the
child. Additionally, the parents have only modest assets that would be insufficient to fund the care
that the parents would prefer for their child. A counselor should point out to a parent that a SNT
could be funded with alife insurance policy, the proceeds of which would be used to continue the
child’'s care after the parents' death. Products such as a“last to die” policy are often the policy of
choice, since some carriers will insure both parents with this product even if one parent is
individually uninsurable. The parents would gift the annual premium to a trustee each year, filing
agift tax return for the amount of the gift.

d. Finally, aSNT can be used “as areceptaclefor charitable gift annuity
or charitable remainder trust stream of payments.” In Rev. Ruling 2002-20 issued April 29, 2002.7*
the IRSmadeit clear that a charitable remainder unitrust (and charitable remainder annuity trust) can
pay into an SNT for the benefit of a“financially disabled person” for that person’s lifetime. The
example given in therulingwas an individual concurrently creates Trust “A,” atrust that otherwise
qualifiesasacharitable remainder unitrust, and aseparatetrust, Trust “B.” Under thetrust document
of Trust “A,” annual unitrust amounts will be paid to trust “B” for the life of “C.” “C” is an
individual whoisfinancially disabled, that is, “C” isunable to manage his’her own financial affairs
by reason of amedically determinable physical or mental impairment that can be expected to result
in death or that has lasted or can be expected to last for a continuous period of not less than 12
months. The ruling sets out 3 situations that will be acceptable by the IRS, two of which are as
follows:

Alternativel: Trust “A” charitable remainder unitrust will meet IRS requirementsif Trust
“A” pays payments into Trust “B “ and Trust “B” gives the trustee the
absolute discretion to make distributions of income and principal for the
financial aid and best interestsof “C” in amanner that would supplement but
does not supplant any governmental benefits otherwise available to “C.”
Additionaly, upon “C’'s” death, the balance remaining in Trust “B” will be
distributedto “C’'s” estate.

Alternative Il: Trust “A” charitable remainder unitrust will meet IRS requirementsiif trust
“A” pays paymentsinto Trust “B” and Trust “B” gives the trustee the same
absolute distributions discretion as previously noted. However, according to
this trust “B,” upon “C’s’ death, the state will be reimbursed for the total
costs of medical assistance providedto “C” and “C” is given a testamentary
general power of appointment, bringing the trust into “C’'s’ estate. If “C”
does not exercise the power of appointment, trust “B” could pay over to a
relative of “C” and a charity.
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2. Testamentary gift. Under Texas law, alegacy vests at the moment of death
subject to creditor claims.??®  If the decedent created an estate plan that passed a legacy for the
benefit of adisabled person to atrustee of asupplemental needstrust, thetrust would be athird party
trust and would generally cause the trust corpus to be disregarded (or at |east possibly disregarded)
asadisgualifying asset and there would be no reimbursement to the State requirement. If, however,
the Will named the disabled person asthe beneficiary, the legacy would vest. Whilethe beneficiary
could direct the legacy into an supplemental needs trust, the trust terms must include the
reimbursement to the State provision in order to meet the self-settled exception rules.

a Spousal legacy. A decedent may leave a legacy in a Will for the
benefit of adisabled person and protect that disabled person’seligibility for governmental benefits.
The most common drafting techniqueisfor a spouse in a nursing home, who isreceiving Medicaid
long term care benefits (“Applicant”), to transfer al of the Applicant’ sresourcesto the spouseliving
in the community (“community spouse”). Such atransfer between spousesis an allowable transfer.
When one spouse qualifies for Medicaid benefits, the Will of the community spouse should be
reviewed. Most often, the Will of the community spouse will leave everything to the spouse
receiving Medicaid benefits. If the community spouse predeceases the applicant spouse and leaves
a countabl e estate greater than $2,000.00, the surviving applicant spouse will likely lose Medicaid
eigibility until the estate is "spent down." Once the spouse in the nursing home starts receiving
Medicaid benefits, the community spouse should revise his’/her Will by either leaving the estate to
atrustee of aSNT for the benefit of the nursing home spouse. If the SNT met the program criteria,
the nursing home spouse would continue to receive benefits and have the advantage of trust
distributions to enhance his’her quaity of life. In the aternative, the community spouse could
disinherit the nursing home spouse, knowing that he/she will be provided for through government
programs. #*  Another example of atestamentary gift is for a parent to leave alegacy to atrustee
inaSNT for the benefit of adisabled child.

Beware of disclaiming an inheritance. While under Texas creditor law, a disclaimer is
treated as if the person disclaiming predeceased, under the Medicaid and SSI provisions, the
disclaimer istreated as a disqualifying transfer.?*

b. Funding an SNT with an IRA or Qualified Plan.*®* The reference
materials for this portion of the paper are derived from Natalie Choate's book, Life and Death
Planning for Retirement Benefits and articles written by David Claflin and Eric Viehman. For a
thorough treatment of funding atrust with aretirement plan, the author suggests a review of these
Sources.

More and more individuals are amassing their wealth in sheltered Individual Retirement
Account or other Qualified retirement Plans (collectively referred to asa*“retirement plan”). These
individuals may also wish to use these assets to fund a SNT with such designated funds. However,
most retirement plans are funded with pre-tax dollars. Thus, when the dollars are distributed out of
the retirement plan, there is a taxable event. To better understand the discussion, the paper will
address definitions.
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1. Definitions. The following definitions will aid in better
understanding the Rules:

(1) “Current Beneficiary meansatrust beneficiary who may
receive atrust distribution before the trust terminates.” %’

(i)  “Remainder Beneficiary meansatrust beneficiary who
will receive some part or all of the termination distribution from atrust.”®

(iii)  “Countable Beneficiary means a trust beneficiary
deemed to be an IRA beneficiary for minimum required distribution ....”#*°

(iv)  “Measuring Beneficiary means the trust beneficiary
whose life expectancy determinesthe required distributions under the minimum required distribution
rules.”?® (i.e. the countable beneficiary having the shortest life expectancy)

(v)  “DB testing date means September 30 of the year
following the calendar year of the participant’s death.” %

(vi) Designated Beneficiary means a beneficiary who can
be identified as an individual.* “A ‘designated beneficiary’ is entitled to use the single life table
for distributions after death of the participant. The ability to usethe Single Life Tablewill resultin
the longest possibleincome tax deferral for the account balance after death of the Participant.?

(vii)  MRD means minimum required distribution. These
distributions are cal cul ated based on the age of the Designated beneficiary.”

(viii) RBD means required beginning date forthe
distribution.

(ix)  “Conduit Trust isan informal term for a testamentary
trust (designated as beneficiary of a qualified plan) that requires immediate distribution to the
beneficiary of all amounts received by the trustee from the qualified plan.... There is no possibility
for “accumulation” [or discretion] of undistributed minimum required distributionsin the trust.?
For general estate planning purposes, aconduit trust with an individual asthe designated beneficiary
is the trust of choice because the IRS is certain that the proper amount of minimum required
distributions are being made to the identifiable individual .

(x)  “Accumulation Trust is an informal designation for a
trust that could accumulate distributions from qualified. The possibility of such accumulation could
result from trustee discretion regarding distributions or from trust definitions of principal and
income.”?*® The problem that arises with an accumulation trust is that “distributions accumul ated
in atrust may, in the future, be distributed to a non-individual beneficiary or a beneficiary who is

51



older than the one whose life expectancy is used to determine MRD.”#"  Therefore, in an
accumulation trust, the countabl e beneficiarieswill includetheremai nder beneficiariesto thetrust.”®

(xi)  Ghost life expectancy means basing minimum required
distributions on the theoretical life expectancy of the deceased plan participant based on the age in
the year of death.?® “This life expectancy is reduced by 1 for each post-death calendar year to
determine the minimum required distribution for such years.*®

2. The Trust Rules. There are strict rules on the payment of
retirement plans to persons designated as beneficiary. The Regulations “generally require that
retirement benefits be entirely distributed out of the plan (and subjected to income tax) within five
years after the Participant’ sdeath (if he died before hisrequired beginning date), or over what would
have been the remaining single life expectancy of the deceased participant (if he died on or after his
RBD). However, if the benefitsare left to anindividua (human) beneficiary, or to aqualifying trust,
the benefits can be distributed, instead, in annual installments over the individual beneficiary’slife
expectancy (or over the life expectancy of the oldest beneficiary of the trust).””* Under the rules
adopted by the Internal Revenue Servicein February 2002:

“A trust will qualify as a Designated Beneficiary under the Final Regulations
provided that:

(a) thetrust isvalid under state law, or would be except that it has no assets until
the death of the participant

(b) the trust isirrevocable upon the death of the participant;

(c) the beneficiaries of the trust are individuals (e.g., a charitable split- interest
trust will not qualify) and are identifiable pursuant to the terms of the trust;

(d) the required documentation is provided to the plan administrator.” %2

The requirements for trust beneficiaries to meet the regulation requirements as a designated
beneficiary of aretirement plan may appear on itsfaceto be simple--but the complications arisewith

subparagraph “(c).”

Because a Conduit trust requires a pass-through of the MRD amount, a Conduit trust would
be impractical as a SNT. The pass-through distribution would almost necessarily cause the
beneficiary to receive disqualifying income. Therefore, in order to fund a SNT with a retirement
plan, the SNT will be an accumulation trust. The problems with an accumulation trust is in
determining (1) that all of the beneficiaries areindividuals and (2) the age of the oldest beneficiary
on which to calculate the MRD amount.

For example, assume that the Plan beneficiary died at age 72 after minimum required
distributions had begun. The Plan beneficiary named a testamentary trust for the benefit of his 30
year old son asthe beneficiary of the retirement plan, with the trust to terminate at the son’ s age 50.
If the son does not live to age 50, the trust isto terminate and pay over to the son’ sestate. If the plan
administrator makes minimum required distributions based on the son’ s age 30 (which in this case,
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is significantly under the MRD), there is a 50% pendlty that would apply to each under-
distribution.?® The reason that the penalty would be assessed is that an estate is not an individual
thusviolating provision “(c)” requirement of therule. The MRD should have been calculated, inthis
case, onthe Ghost life of the Plan Participant. Other pitfalls are naming remainder beneficiarieswho
are the descendants of the plan participant and adopted children are included in the definition of
descendants® A wise course of action for a trustee would be to make distributions out of
an accumulation trust according to the default rules of 5 years or the Ghost life of the Plan
participant or to obtain a private letter ruling from the Internal Revenue

B. SUBROGATION. Thereisno subrogation when funding third party SNTs. Sincethe
assets funding the trust do not belong to the applicant, there is no subrogation.

C. TRUSTEES.

1. Corporate Trustee. When creating athird party funded SNT, the grantor may
want to name a family member to save the expense of paying atrustee. The grantor instructs the
attorney to name a sibling as the trustee of a SNT. However, the grantor should consider whether
or not sibling rivalry or other family issues may cause conflict between the trustee and the
beneficiary. By appointing a corporate trustee, the sibling can be the supportive sister or brother
rather than appearing to take on the role of parent.

Of course, the grantor may still be uncomfortable with the appointment of a
corporate fiduciary, concerned that while the trustee' s policies are presently acceptabl e, a change of
policy could deviate from the grantor’ sintent. With these concerns, the grantor could consider the
appointment of aTRUST PROTECTOR.?* A trust protector isthe“guardian angel” watching over
the administration of the trust with the power to remove the trustee for any reason and appoint
another trustee. One purpose of atrust protector is to give the grantor some measure of assurance
that if the trustee does not administer the trust in the way the grantor intended, the offending trustee
can be removed and another appointed in its place. The trust protector is not atrustee and has no
interest in the trust.”*® Of course, the trust document should clearly define the role of the trust
protector, including language defining the trust protector’ s liability, if any.*" In drafting the scope
of the trust protector’s power, the drafter should take care not to give the trust protector a general
power of appointment to avoid theinclusion of thetrust corpusinthe estate of the trust protector.”®

2. Individual trustee. Under some circumstances, one might wish to appoint an
individual as the trustee of atrust. It is often appropriate to name an adult child the trustee of a
testamentary trust for the benefit of asurviving spouse, especially when thetrust corpusisrelatively
small. However, the grantor should take into consideration, the maturity, education, availability,
financial and emotional burden, personality issues and personal needs of any individual named as
trustee of an SNT. To this end, the grantor should discuss the trust and his/her intentions with the
proposed trustee to verify that the individual iswilling and able to serve in such capacity. Again,
clearly, abeneficiary should not serve as the trustee of a SNT. Under the maor programs outlined
in this paper (Medicaid, SSI, etc.), if the beneficiary can control the distribution of the funds, then
those funds subject to the beneficiary’ s control will be deemed to be accessible assets and cause the
beneficiary to lose digibility for benefits.?
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D. TAXING THIRD PARTY SNT. One crucia matter that must be addressed when
creating any trust is how that trust will betaxed. If thetrust is considered agrantor trust, then al of
thetrust’sincome, credits and deductionswill be treated asif they belonged to the grantor, whether
or not theincome isdistributed. IRC 8671. If, on the other hand, the trust is not a grantor trust but
a complex trust, then the income is generally taxed by using compressed tax brackets so that, for
example, net income in excess of $10,700 for 2010 will be taxed at arate of 35%. Because of the
complexities of the IRC, the trustee should have some grasp of how the trust will be taxed in order
to explain tape match anomalies to caseworkers®®  Keep in mind that the Internal Revenue
Code definition of income™'is not the same as the Social Security Administration definition of
income*? or the HHSC definition of income.?*® Therefore, a beneficiary would be well served to
have a trustee who can easily explain the differences at the annua review by agency
caseworkers.**

1 Complex trust. If thetrustisfunded with funds arising from any other source,
other than the beneficiary, then the trust is anon-grantor trust and is taxed as a“complex trust.”*°
“Complex trusts are taxed by using compressed tax brackets so that, as previously noted, when the
net taxableincome exceeds $10,7000 for 2010, thetax rateis 35%.” **° A trustee must file an annual
form 1041 on behalf of thetrust, reporting any incomeand allowabl e deductions.**” Thetrustee will
also forward a K-1 to beneficiaries reporting any net income that was distributed.?*

2. Grantor statusfor tax purposein third party funded SNT. Thetaxing of athird
party SNT isdiscussed in asubsequent section of this paper. However, grantor status of athird party
funded trust could be useful. “While the income can be paid for the benefit of the disabled person,
the grantor will be paying the tax on that income. This hasthe effect of reducing the size of grantor’s
gross taxabl e estate without the payment of income tax being treated as a gift for the benefit of the
disabled person. The net result is, as a practice matter, the same as if the disabled person received
agift from the grantor in order to pay the incometax, if any.”

VII. CONCLUSION. Just areminder. Drafting a special needs trust is not a “form” practice.
Program eligibility requirements must be evaluated, needs of the beneficiary, location and future
locations of the beneficiary, trusteesand amyriad of other issues. Therefore, understand that agood
SNT form is only a starting point on which to build a valuabl e estate plan.

* THISPAPER WASORIGINALLY WRITTEN BY PATTY SITCHLER AROUND 2006. | T WASUP-DATED
BY MOLLY ABSHIRE IN 2007 AND BY RANDY DREWETT IN 2008 AND 2010. MANY THANKS TO
PATTY AND MOLLY FOR ALLOWING ME TO USE THISEXCELLENT PAPER FOR THIS COURSE.

ENDNOTES
1. 42 U.S.C. §1396p.

2. Other resources that provide excellent explanation of SNTs and their uses are (in alphabetical order
by author): H. Clyde Farrell, Public Benefits for Texans with Disabilities, Intermediate Estate
Planning Guardianship and Elder Law Conference, The University of Texas School of Law,
Galveston, August 16-17, 2001; Deborah A. Green & Shannon Holub, Planning to Protect
Government Benefits Using Trusts & Estate Planning, Intermediate Estate Planning, Guardianship
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& Elder Law Conference, The University of Texas School of Law, August 26-27, 1999; Clifton B.
Kruse, Jr., Third Party and Self-Created Trust: Planning for the Elderly and the Disabled Client
(2nd ed.) Chicago, IL: ABA Real Property, Probate and Trust Law Section, 1998; Renee Colwill
Lovelace, Special Needs Trusts 2001 Update, Expanded Uses and Markets, Intermediate Estate
Planning, Guardianship and Elder Law Conference, The University of Texas School of Law,
Galveston, Texas, August 16-17, 2001. There are numerous CLE articles which areincluded in the
materials for the UT CLE Special Needs Trust Course, the State Bar of Texas Advanced Elder
Law Course and the Stetson University College of Law Special Needs Trust National Conference
each year. Clyde Farrell’streatise is updated every year.

H. Clyde Farrell also discusses trust provisions that allow a trustee to make distributions under the
one-third reduction rule or the presumed maximum value rule in The Big Four: Supplemental
Security Income, Social Security Disability, Medicare & Medicaid, Intermediate Estate Planning,
Guardianship and Elder Law Conference, August 17 and 18, 2000, Galveston, Texas, p.5-6.

Sandersv. Pilley, 684 So.2d 460, 464 (La. 1* Cir. 1996) writ denied, 691 So.2d 90 (La. 1997), citing
to Atkinsv. Rivera, 477 U.S. 154, 156, 106 S.Ct. 2456, 2458, 91 L.Ed.2d 131 (1986).

See Clifton B. Kruse, Jr., Medicaid Trusts, 19" Annual Advanced Estate Planning And Probate
Course, State Bar of Texas, June 1995, p.K-1.  See, for example, Vanderbilt Credit Corp. v. Chase
Manhatten Bank, 473 N.Y.S.2d 242, 246 (A.D. 1984).

See, for example, Kegel v. Sate, 113 N.M. 646, 649, 830 P. 2d 563, 566 (1992) holding that a
personal injury award that was directed by a guardian pursuant to court order were not funds
belonging to the individual beneficiary.

Public Law 99-272 §9506(a)

Adding 42 U.S.C. 81396(a)(k). See also, State Medicaid Manual, §3215.1, defining Medicaid
Qualifying Trust. http://www.cms.gov/manuals/45_smm/sm_03_ 3 toc.asp.

The text of the MQT statute is as follows:
PL. 99-272 89506(a) Treatment of Potential Payments from a Medicaid Qualifying Trust,
enacted April 7, 1986

(8) Amounts treated as being available from a Grantor Trust; 81902 of the Social Security act
(42 U.S.C. 1396(a)) is amended by adding at the end thereof the following new subsection.

(K)(1) In the case of a medicaid qualifying trust (described in paragraph (2)), the amounts from
the trust deemed available to a grantor ... is the maximum amount of payments that may be
permitted under the terms of the trust to be distributed to the grantor, assuming the full exercise
of discretion by the trustee or trustees for the distribution of the maximum amount to the
grantor. For purpose of the previous sentence, the term grantor means the individual referred to

in paragraph (2).

(2) For purposes of this subsection, a“medicaid qualifying trust” isatrust, or similar legal
devise, established (other than by will) by an individual (or an individual’s spouse) under
which the individual may be the beneficiary of al or part of the payments from the trust and the
distribution of such paymentsis determined by one or more trustees who are permitted to
exercise any discretion with respect to the distribution to the individual.

(3) This subsection shall apply without regard to

(A) whether or not the medicaid qualifying trust isirrevocable or is established for purposes
other than to enable a grantor to qualify for medical assistance under thistitle or

(B) whether or not the discretion described in paragraph (2) is actually exercised.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.
22.

23.

(4) The state may waive the application of this subsection with respect to an individual where
the state determines that such application would work an undue hardship.

(b) Effective Date: The amendment made by subsection (a) shall apply to medical assistance
furnished on or after the first day of the second month beginning after the date of the enactment
of this act.

Id.
Id.

See, for example, Kegel v. Sate, 113 N.M. 646, 649, 830 P. 2d 563, 566 (1992) holding that a
personal injury award that was directed by a guardian pursuant to court order were not funds
belonging to the individual beneficiary. “The only kind of trust to which §1396(a)(k)(2) expressly
extends is one created by the beneficiary or the beneficary’ s spouse.... States may not create an
exclusion from eligibility for receipt of public assistance benefits unless federal law clearly
authorizesit. See e.g. Phillbrook v. Glodgett, 421 U.S. 707, 719, 95 S. Ct. 1893, 1901, 44 L. Ed. 2d
525 (1975).

A limited partnership is defined in the Texas Administrative Code as being a device similar to a
trust and should be treated accordingly. 1 T.A.C. 8358.417

PL 103-66 (HR 2264), referred to as the Omnibus Budget Reconciliation Act of 1993 (OBRA *93)
repealing 42 U.S.C. 81396(a) and enacting in its place, 42 U.S.C. 81396p.See also, State Medicaid
Manual, 83259, found at http://www.cms.gov/manuals/45_smm/sm_03_3_toc.asp.

42 U.S.C. 81396p(d)(4)(A); State Medicaid Manual, §3215.2, found at
http://www.cms.gov/manual §/45_smm/sm_03_3 toc.asp; 1 T.A.C. §358.417.

42 U.S.C. 81396p(d)(4)(B); State Medicaid Manual, §3215.2, found at
http://www.cms.gov/manuals/45_smm/sm_03 3 toc.asp; 1 T.A.C. 8358.417.

42 U.S.C. §81396p(d)(4)(C); State Medicaid Manual, 83215.2, found at
http://www.cms.gov/manual §/45_smm/sm_03_3 toc.asp; 1 T.A.C. §358.417.

POMS Sections Affected: Sl 01120.200 FILE NO: EM-00067, date: May 26, 2000.

See arelated article by Terry M. Magady, The Use of Standardized Forms when Drafting Special
needs Trustsis not always the Best Means of Addressing the Particular Needs of the Disabled, Los
Angeles Lawyer, February 2002.

In 2001, of the 2,656,682 million persons receiving some type of Medicaid benefit, 97,389, or less
than 4% of those beneficiaries, were receiving nursing home benefits.
www.cms.hhs.gov/medicaid/msis/Oltx.pdf , Table 4, Medicaid Beneficiaries by Type of Service.
The cost of benefits for those 4% of the Medicaid beneficiaries receiving Medicaid long term care
nursing home benefits in 2001 was 16% of the total Medicaid payments or $1,605 billion dollars.
Id.

42 U.S.C.A. 81396p.

The Medicaid Eligibility Handbook can now be accessed online at www.dads.state.tx/handbooks/mepd.

1T.A.C. §358.100 (104).
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24,
25.
26.

27.

28.

Texas Medicaid Eligibility Handbook, 8F-1300.
Id.
42 U.S.C. 81396r-5 ; seealso, 1 T.A.C. 8358.503.

One should keep in mind that a premarital or antemarital agreement isnot binding for
medicaid eligibility.

1 T.A.C. 8358.441(a)(2). If the Applicant does not have a spouse who will live in the home,
then there is the issue of how the home can be maintained while the Applicant lives in the
nursing home. The easiest solution for this situation is to have a family member live in the
home, paying the utilities, insurance, taxes directly to the provider. Additionaly, the family
member would make any minor repairsto the property. Aslong asthereisno agreement to pay
with the Applicant, the Applicant should not have "deemed" income.

Often though, there is no "trusted" relative who can move into the house to maintain it. Then
there may be a necessity to enter into arental contract in order to put someone in the home.
According to new DHS rules, effective July 1, 1997, if the Applicant or the Applicant's agent
signs arental agreement with athird party, then any payments are generally countable income
to the Applicant. However, there are certain deductible expenses from the countabl e income.
In general, the deductible expenses are: real estate insurance (except for liability
insurance), repairs (minor correction to an existing structure) property taxes, lawn care,
realtor costs, advertising for tenants & utilities. Therefore, if the rental agreement called for
payment directly to the provider of only deductible expenses, then | suggest that any
"deemed" income to the Applicant would be offset by a deductible expense and the house
would be preserved.

The matter becomes more complicated when thereisamortgage involved. Therulesregarding
M ortgage Payments Made By a Third Party provide: "(1) If the client'shomestead is vacant and
athird party ismaking client's mortgage payments using his (the third party's) own funds, these
payments are NOT income to the client [generally these payments are made by a closerelative
to preservethe property]. (2) If theclient'shomeisrented and the | ease agreement specifiesthat
the tenant pays the client's mortgage company in lieu of rent, these payments are countable
incometo the client and are treated as rental income. (3) If the client'shomeisrented and there
isno |ease agreement, voluntary payments of the client's mortgage by the tenant directly to the
mortgage company are considered to be a"gift" to the client and are countable income."

29. 1 T.A.C. 8358.441(b)(6)(A),(B). A buria space is defined as "a buria plot, grave site, crypt,

mausoleum, urn, casket, niche, or other repository customarily and traditionally used for the
deceased bodily remains.” The term also includes necessary and reasonabl e improvements or
additions to these spaces, including, but not limited to val ues, headstones, markers or plaques,
burial containers; arrangements for opening and closing of grave site; and contractsfor care and
maintenance of the grave site. Contracts for care and maintenance are sometimes referred to
as endowment or perpetual care. 1 T.A.C. §358.100 (17)

30. 1T.A.C. §358.442(d).
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31.

32.

33.

35.

36.

37.

38.

39.

40.

41.

42.

43.

45.

46.

47.

48.

49.

1T.A.C. §358.442(e).

1T.A.C. 8358.435(h) .

1T.A.C. 8358.442(a). See Appendix V; policy clarifications.
1 T.A.C. 8358.442(b). See Appendix V; policy clarifications.
1T.A.C. §358.442(c).

1 T.A.C. §358.442(f).

1T.A.C. §358.443(a).

1 T.A.C. 8358.443(a)(3). This property is generally amineral interest. The value of aminera
interest can be calculated by multiplying 40 time the average monthly income.

See1 T.A.C. 8358.431 et seq. If atransfer isexclusively for a purpose other than to qualify for
Medicaid, then the transfer should not be a disqualifying event." H.C.F.A. State Medicaid
Manual, 83258.10.C. Appendix II. Additionally, “there are a number of instances (i.e,
exceptions) where, even if an asset is transferred for less than fair market value, the
[disqualifying transfer] penalties do not apply.” H.C.F.A. State Medicaid Manual, §3258.10.
Appendix Il. For example, assetstransferred to theindividual's spouse or to another for the sole
benefit of the individual's spouseis an exception to the transfer rules. 1d. Allowable transfers
will be discussed in ArticleIV.A.2., infra.

42 U.S.C.A. § 1396p(c)(1)(B). See also, H.C.F.A. State Medicaid Manual, 83258.4.D.
Appendix Il.

Id.
H.C.F.A. State Medicaid Manual, 83258.5.

Id.
Id.

H.C.F.A. State Medicaid Manual, §3258.10.C.5.
42 U.S.C. 81396r-5(b)(1).

42 U.S.C. 81396r-5(b)(2). Seealso, H. ClydeFarrell and Pi-Yi Mayo, Elder Law and Medicaid
Issuesin Texas, p. 114-15 (1995).

Husband's income would exceed $2,022.00 income cap set for 2009-2011 in Texas.

Miller v. Ibarra, 746 F.Supp. 19 (D.Colo. 1990).
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50.

Sl

52.

53.

55.

56.

57.

58.

59.

60.

61.

62.

63.

64.

65.

66.

67.

42 U.S.C. §1396p(d)(4)(B).
See Appendix 1.

The DHS allows a deduction from "applied income" for guardian fees which is the amount of
fees set by the court. Applied income is that amount of personal income a nursing home
resident client must pay to the facility toward his cost of care. 1 T.A.C. 8358.100 (9).

Texas Medicaid Eligibility Handbook 8H-1000; See also, Rudow v. Com. of the Division of Medical
Assistance, 707 N.E. 2d 339 (Mass. 1999)(holding that guardianship costs were necessary medical
and remedial care expenses for recipients, which could be deducted from their incomes for purposes
of determining the applied income.)

H.C.F.A. State Medicaid Manual, 83259.7.B.5. H.C.F.A. was the Health Care Finance
Administration. Effective 2001, the name has changed to the Center for Medicare and
Medicaid Services-CMS.

See Texas Medicaid Eligibility Handbook, Appendix XXXVI.
See Note 59, supra.

See Note 59, supra, for the definition of "applied income.”
H.C.F.A. State Medicaid Manual, 83259.7.B.5.

1T.A.C. 8358.300(a),(b).

1T.A.C. §358.301(a).

1T.A.C. 8358.305(a). Disability isdefined pursuant to the Social Security Act asfound in 42
U.S.C. 81382c(a)(3)(A)as follows: "An individual shall be considered to be disabled for
purposes of this subchapter if heisunableto engagein any substantial gainful activity by reason
of any medically determinable physical or mental impairment which can be expected to result
in death or which has lasted or can be expected to last for a continuous period of not less than
twelve months (or, in the case of a child under the age of 18, if he suffers from any medically
determinabl e physical or mental impairment of comparableseverity).

1T.A.C. §358.315.
1T.A.C. §358.417(d)(1).
1T.A.C. §358.417.
1T.A.C. §358.415(h)(1).
1T.A.C. §358.415(h)(1).

A supplemental or special needs trust is atrust for supplemental or special needs. The client should
understand that generally, a supplemental needs trust does not pay for necessities — food and
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68.

69.

70.

shelter— nor does it generally allow for distributions of cash, IF those distributions would disqualify
the individual for governmental benefits. Note that as of March 9, 2005, SSI eliminated “clothing”
from its definition of in-kind income.

Payments directly to the provider for the special or supplemental needs of an individua
could be for such items or services asfollows:

(i) Prepayment of cable TV if paid directly to the provider;

(i)  Payment directly to the provider for hair care;

(iii) Extrapair(s) of glasses;

(iv) Bedspreads, knick knacks, hobby items, framed photos, pictures, plants, rocking chair;
(v) TV, radio, VCR, tape recorder and books on audio tapes,

(vi) Club or hobby memberships and magazines,

(vii) Massage therapists;

(viii)Psychologists, psychiatrists, counsel ors, therapists and dental care not provided by
Medicare or Medicaid;

(ix) Skilled care such as occupational, speech, music or physical therapists that are not
covered by Medicare or Medicaid,;

(x) Freshflower delivery--especially for holidays;

(xi) Alternative medical care--acupuncture, hypnosis, and relaxation therapies.

(xii) Tripsand travel. If the applicant could not travel then the Trustee could send for
friends or relatives and pay for their trip to visit him. (Any airline tickets must NOT be
refundable to the traveler and must be returned to the Trustee.)

(xiii) Pet care. Thetrustee could pay for animal suppliesand vet hills.

See Regan & Gilfix, Tax, Estate and Financial Planning for the Elderly, Forms and
Practice, (Matthew Bender) 81:19[5], pp. 124-125 (2001).

Disqualifying distributions would include payment of the food, rent, mortgage payments, real
property taxes, heating fuel, gas, electricity, water, sewage, and garbage collection services. 20
C.F.R. 8416.1130(b).

Each of the "self-settled” trusts described in this section have been fashioned to allow an
individual to put hisown money into atrust and immediately qualify for Medicaid IF the trust
provides, among other things, that on the death of the beneficiary, the State will be reimbursed
from the remaining assets in the trust. The unsettled question that arisesis what happensif the
trust should terminate for some reason prior to the beneficiary's death? To the writer's
knowledge, thisissue has not been specifically addressed in Texas.

Disability is defined under the requirementsfor Social Security Disability Insurance benefits
("SSDI") or SSI benefits. See Note 68 supra for the definition of "disability."

42 U.S.C.A. §1396p(d)(4)(A).

71. Anindividual must be very careful in disclaiming an interest in an estate in order to preserve

Medicaid eligibility. While Texas law and Internal Revenue Code generally treat a disclaimer
asif the person predeceased the testator, federal Medicaid laws and state regulations do not. If
aperson disclaims an interest prior to its vesting, there is no disqualifying penalty. However,
DHS considers vesting on the death of the testator. Thus, if an applicant disclaims property
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72.
73.

74.

75.

76.

77.

78.

79.

80.

81.

82.

after the death of atestator, the DHS will consider the disclaimer a disqualifying transfer of
assets. 1 T.A.C. 8358.430(c)(1).

42 U.S.C.A. §1396p(d)(4)(C).
42 U.S.C.A. §1396p(d)(4)(C).

The Arc of Texas Master Pooled Trust has four specific trusts available for funding: Trust | isa
third party trust with very strict distribution terms; Trust 1 is a self-settled trust with very strict
distribution terms; Trust 111 isathird party trust with broad discretionary distribution rules that
includes discretionary support distributions; and Trust IV is a self-settled trust with similar broad
discretionary distribution rules.

The Center for Medicare and Medicaid Services is the successor to HCFA, the Heath Care Finance
Administration. The transfer penalty arising from State Medicaid Manual, 83259.7B, see Appendix
.

State Medicaid Manual, §3259.

Texas Medicaid Eligibility Handbook, §F-6000.
42 U.S.C. §1396p (a) & (b).

1T.A.C. §373.103.

MEH Policy Clarification dated 9/29/05. The policy clarification refersto adaily rate to determine
any period of disqualification. However, neither the federal law nor state regulations refer to adaily
divisor. Both the federal law and state regulations refer to a monthly divisor. Thereisthe
possibility that several days of additional penalty if adaily rateis used. The Texas Chapter of the
National Academy of Elder Law Attorneys formally notified the state of this discrepancy. To date,
there has been no change of policy but, informally, the agency representatives have stated that if the
issue is raised, the state will apply the more accurate calculation. The problem is that the issue must
be pointed out to have the proper application of the law.

SSlI should be distinguished from other Social Security benefits such as Social Security (retirement)
income, Socia Security Survivor benefit paid to a disabled child of a deceased eligible worker, and
Social Security Disability Insurance paid to a disabled worker who has contributed to the Social
Security fund through employment contributions. Title 42 of the United States Code.

POMS can now be accessed on the internet at www.ssa.gov. The question arises as to whether or
not POMS carries the force of law. Inthe mid 90's there were differing opinions as to whether
POMS carried any force of law. A case out of California has held that POMS is designed solely for
the internal use of the Social Security Administration and thus, has no force of law. Ziff v. Chater,
930 F. Supp. 1356 (N.D. Cal. 1996). On the other hand, a court in Florida remanded a case when
the administrative law judge failed to follow POMS. Sabo v. Chater, 955 F. Supp. 1456 (M.D. Fla
1996). In Christensen v Harris County, 529 U.S. 576, 120 S.Ct. 1655, 146 L.Ed.2d 621 (2000) the
United States Supreme Court held that “Interpretations such as those in opinion letters--like
interpretations contained in policy statements, agency manuals, and enforcement guidelines, all of
which lack the force of law”... only warrant respect.
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83.

84.

85.

86.

87.

88.

89.

90.

91.

92.

93.

94,

95.

96.

97.

98.

99

The portion of the Act regulating transfers was effective December 14, 1999 and the portion of the
Act setting out the trust rules was effective January 1, 2000.

Regan, Morgan & English, Tax, Estate & Financial Planning for the Elderly, Matthew-
Bender& Company, Inc. 2001, 88.15[2], p.8-49 citing to 42 U.S.C. §1382b(c)(1)(A).

Regan, Morgan & English, Tax, Estate & Financial Planning for the Elderly, Matthew-Bender &
Company, Inc. 2001, §8.15[2], p.8-49.

POMS S| 1310.001.

Id.

Id.

The first $20.00 of income is disregarded.

Social Security Administration (“SSA”) published proposed changes to SSI rules in the Federal
Register, January 6, 2004 (Volume 69, Number 3) and adopted the changed in Federal Register,
February 7 (Volume 70, Number 24). One of the changesisto eliminate clothing from the
definition of income. Presently, income includes receipt of “food, clothing and shelter.” Asaresult
of the rule change, receipt of clothing will no longer be considered income. Thus, distributions for
clothing and payment of credit card bills for clothing would no longer be a disqualifying
distribution.

20 C.F.R. 8416.1103.

42 U.S.C. 81382a(a); 20 C.F.R. §8416.1102, 416.1110, 416.1112. There are certain exceptionsto
earned income such as $10 of infrequent income, other federal assistance programs and the first
$65.00 of earned income.

42 U.S.C.81382a(a)(2); 20 C.F.R. §416.1120. For example, unearned income includes pensions,
annuities, support or alimony, gifts, prizes or alegacy, just to name afew categories. The
regulations al so include exclusions from unearned income such as $20 of infrequent income, a
portion of child support payments and certain VA benefits, to name afew. 42 U.S.C. §1382a(b); 20
C.F.R. 8416.1124.

20 C.F.R. 8416.1123.

20 C.F.R. 8416.1111.

20 C.F.R. 8416.1131; POMS SI 00835.200

See Hickman v. Bowen, 803 F.2d 1377 (5™ Cir. 1986) no writ (Court held that in-kind maintenance
and support is not limited to cash and could include a loan of rent and board).

20 C.F.R. 8416.1141; POMS Sl 00835.300

. POMS Sl 00835.300.

100. POMS SI 01320.150.

101. POMS SI 00835.210.
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102. POMS Sl 00501.001.

103. Regan, Morgan & English, Tax, Estate & Financial Planning for the Elderly, Matthew-
Bender& Company, Inc. 2001, §8.15[2], p.8-50.

104. POMS Sl 01120.200 B. 13.

105. POMS Sl 01120.200.

106. POMS Sl 01120.201.

107. Texas Hedlth & Safety Code 8§534.0175
108. Texas Hedlth & Safety Code §552.018
109. Texas Hedlth & Safety Code §593.081

110. Client: Texas Health & Safety Code §§534.017; 25 T.A.C. §412.105-106 as published in 26 Tex.
Reg. 10765, December 28, 2001, 2001 WL 1669480 (Tex.Reg), adopted March 15, 2002, in 27 Tex.
Reg. 2041, 2002 WL 423232 (Tex.Reg.)

Patient: Texas Health & Safety Code 88552.016-017; 25 T.A.C. 8417.104 as published in 25
Tex.Reg. 1109, 2000 WL 174731 (Tex.Reg.)

Resident: Texas Health & Safety Code §8593.011, 593.075 & 593.078; 25 T.A.C. §417.104 as
published in 25 Tex.Reg. 1109, 2000 WL 174731 (Tex.Reg.)

111. 1d.

112. The two Texas cases that address state recovery for benefits paid for atrust beneficiary are:
California Dept. of Mental Hygiene v. Bank of Southwest Natl. Assn., 163 Tex. 314, 354 SW.2d 576
(1962)(Trust instructed trustee to make fixed monthly payments for institutionalized beneficiary
unless alesser or greater amount was needed. The Court held that once the state hospital notified
the trustee of increased payment, the trustee was required to pay the greater cost.). State v. Rubion,
158 Tex.43, 308 S.W.2d 4 (1957)(Trust was deemed a “support” trust and thus the trustee must
reimburse the state for the support of a beneficiary residing in a state hospital. The court limited the
state’ s recovery to only those amounts that the beneficiary could have forced the trustee to pay.)

113. Renee Lovelace' s article Special Needs Trusts 2001 Update, Expanded Uses and Markets, discusses
anationwide effort to standardize a SNT. Thismodel trust is referred to in her paper as the gold
standard trust. The model trust arose as aresult of the “chaos and uncertainty in drafting SNTS’
with the hope of creating a“model” SNT that would be acceptable through out the U.S. Asof this
date, thereisno Model SNT acceptablein all or even amgjority of states. Intermediate Estate
Planning, Guardianship and Elder Law, The University of Texas School of Law, Galveston, Texas,
August 16-17, 2001, pp. 35-36.

114. A copy of Trust Il can be obtained from the Arc of Texas website, www.thearcoftexas.org.
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115. Prior to March 9, 2005, clothing was considered in-kind income and so drafters of strict SNTs may
have included language that prohibited distributions for clothing. If the language of the trust
specifically prohibits distributions for clothing, the trustee may consider obtaining ajudicial
modification of the trust to utilized the newly acquired ability to make distributions for clothing.

116. A copy of Trust IV can be obtained by requesting a copy from the Arc of Texas via their website
www.thearcoftexas.org.

117. See one-third reduction rule and presumed value rule discussion, infra.

118. See H. Clyde Farrell, The Big Four: Supplemental Security Income, Social Security Disability,
Medicare & Medicaid, Intermediate Estate Planning, Guardianship and Elder Law Conference, The
University of Texas School of Law, Galveston, Texas, August 17-18, 2000. Mr. Farrell’ s paper
contains example trust provisions that are helpful in drafting a SNT.

119. See Metz v. Ohio Dept. of Human Services, 762 N.E.1032 (Ohio App. 6 Dist. 2001, no writ). In
Carnahan v. Ohio Dept. of Human Services, “Funds were available ‘ where the cotrustees had the
sole and absolute discretion of making disbursements that were necessary for the beneficiary’s care,
comfort, maintenance and general well-being.” But funds were not available where ‘the trustee was
given absolute discretion to make disbursements to maintain appellee’ s good health, safety and
welfare but only when such requisites were not being provided by a public agency, office or
department of any state or of the United States.” 743 N.E.2d 473 (Ohio App. 11" Dist. 2000).
Additionally, The Texas Department of Mental Health and Mental Retardation, hasin the past,
generally required supplemental needs language to protect a person’s eligibility for MHMR benefits.

120. Information about the Texas Health Pool can be obtained from www.txhealthpool.com. The
premium for coverage is generally 165% of the standard rate for individuals.

121. Before distributions are made, certain procedural matters must be completed by the trust officer. For
example, atrust company is regulated by Office of the Comptroller, a state regulatory agency that
can audit trust companies at their discretion. There are internal auditors within atrust company who
audit to see that there is appropriate and complete documentation in each file; audit investment
objectives and allocations; audit to confirm that the investment has been implemented; and verify
that the file contains such documentation such as a birth certificate, copy of the social security card
and asigned W-9. If theinternal auditor does not find a complete file, the trust officer will be
“written up” on an exception list. Additionally if the state auditor finds deficiencies, the trust
company could potentially lose its state charter. Therefore, being mindful of these housekeeping
matters will certainly make the administration of the trust more efficient.

122. See Sl 01120.200e.1.B.
123. See SI 01120.200F
124.20 C.F.R. 8416.1130(b).

125. See Hickman v. Bowen, 803 F.2d 1377 (5™ Cir. 1986) no writ (Court held that in-kind maintenance
and support is not limited to cash and could include aloan of rent and board).

126.40 T.A.C. §15.455(b)(1).

127. See Texas Constitution, Art. 8, 81(b) and 82. Texas Tax Code §11.22 allows for an exemption from
some property tax to a disabled veteran and the deceased veteran’ s surviving spouse.
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128. May 25, 2004, policy clarificationsissued by Texas Department of Human Services.

129. See POMS S| 01130.500 and .501.

130. Texas Family Code Chapter 151.001; Texas Probate Code §777.

131. Texas Probate Code 8777.

132. Calef v. Barnhart, 309 F. Supp.2d 425 (E.D. New Y ork) March 24, 2004.
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